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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-91) 


ACCREDITATION OF CONSOLIDATED SCIENCES INC., AS A 
COMMERCIAL LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of accreditation of Consolidated Sciences, Inc., as a 
commercial laboratory. 


SUMMARY: Consolidated Sciences, Inc., of Pasadena, Texas, re- 
cently applied to Customs under § 151.13 of the Customs Regula- 
tions (19 CFR 151.13) for accreditation to perform certain analyses 
on organic chemicals in bulk and in liquid form, and on petroleum 
and petroleum products. Customs has determined that Consolidated 
Sciences meets the requirements to perform those analyses on or- 
ganic chemicals in bulk and liquid form and petroleum and petrole- 
um products listed in the Customs Regulations, § 151.13(a\(2), but 
excluding the analysis for anti-knock index. 

Therefore, in accordance with § 151.13(f) of the Customs Regula- 
tions, Consolidated Sciences, Inc., 809 Tatar Street, Pasadena, Texas 
77506, is accredited to perform the analyses on the products named 
above in all Customs districts. 


EFFECTIVE DATE: October 27, 1989 


FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229 
(202-566-2446) 


Dated: October 19, 1989. 
JOHN B. O’LoucHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 25, 1989 (54 FR 43515)] 
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(T.D. 89-92) 


APPROVAL OF TUCKER INSPECTIONS, INCORPORATED AS 
A COMMERCIAL GAUGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of approval of Tucker Inspections, Incorporated, as 
a commercial gauger. 


SUMMARY: Tucker Inspections, Incorporated, of Channelview, 
Texas, 77530, recently applied to Customs for approval to gauge im- 
ported petroleum, petroleum products, organic chemicals, and vege- 
table and animal oils under § 151.13 of the Customs Regulations (19 
CFR 151.13). Customs has determined that Tucker Inspections, Inc., 
meets the requirements for approval. 

Therefore, in accordance with § 151.13(c), Tucker Inspections, In- 
corporated, 519 Sheldon Road, Suite E, Channelview, Texas, 77530, 
is approved to gauge the products named above in all Customs 
districts. 


EFFECTIVE DATE: October 25, 1989. 


FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 


(202-566-2446). 


Dated: October 23, 1989. 
JouN B. O’LoucHLIn, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 30, 1989 (54 FR 44004)] 


(T.D. 89-93) 


EXTENSION OF ANALYSES FOR WHICH ATLANTIC PETRO- 
LEUM SERVICES, INC., AN ACCREDITED CUSTOMS LABO- 
RATORY, HAS BEEN ACCREDITED TO PERFORM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of an additional analysis for which Atlantic Petro- 
leum Services, Inc., a Customs accredited commercial laboratory, 
has been accredited to perform. 


SUMMARY: Atlantic Petroleum Services, Inc., of Staten Island, 
New York, a Customs accredited commercial laboratory under Part 
151.13 of the Customs Regulations (19 CFR 151.13), has been given 
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an extension of their commercial laboratory accreditation to in- 
clude the following analysis: distillation characteristics. 


SUPPLEMENTARY INFORMATION: 


Part 151 of the Customs Regulations provides for the acceptance 
at Customs Districts of laboratory analyses from Customs-accredit- 
ed commercial laboratories for certain products. Atlantic Petroleum 
Services, Inc., which holds Customs accreditation in certain labora- 
tory analyses has applied to Customs to extend its accreditation to 
the performance of an additional analysis. Review of Atlantic Petro- 
leum Services, Incorporated, qualifications shows that the extension 
is warranted and accordingly, has been granted. 


EFFECTIVE DATE: October 25, 1989. 


FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-2446). 


Dated: October 24, 1989. 


JouN B. O’LoucHLin, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, October 30, 1989 (54 FR 44004)] 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 25, 1989. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-114) 


Carriers: The determination as to dutiability of foreign shipyard op- 
erations performed on a U:S.-flag vessel. 


Date: July 14, 1989 

File: HQ 110110 
VES-13-18-CO:R:P:C 110110 LLB 
Category: Carriers 


CuiEF, TECHNICAL BRANCH 

PaciFic REGION 

300 North Los Angeles Street 

P.O. Box 2071 

Los Angeles, California 90053-3379 


Re: Request for determination as to dutiability of foreign shipyard 
operations performed on the U.S.-flag vessel Sea-Land Quality. 


Dear Sir: 

Reference is made to your memorandum of March 7, 1989, for- 
warding various invoices and worksheets related to the March 26, 
1988, arrival of the vessel Sea-Land Quality in the port of Long 
Beach, California (vessel repair entry number C27-0032467-9). The 
documents were forwarded to this office for recommendations on 
the dutiability of foreign shipyard operations under section 466, 
Tariff Act of 1930, as amended (19 U.S.C. 1466). 


5 
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Facts: 


Between March 3 and March 22, 1988, the vessel underwent ex- 
tensive operations in a Canadian shipyard. Entry was made on 
March 26, 1988, and the normal 60-day period for filing complete 
entry documents and any desired application for relief would have 
expired on May 26, 1988. A request for a 30-day extension of that 
time period was made on May 20, 1988, and, as provided under reg- 
ulations, the Vessel Repair Liquidation Unit granted until June 24, 
1988, to file. A request for an additional 30-day extension of time 
was made to Customs Headquarters as provided by regulations, this 
second request being made on June 14, 1988. Headquarters granted 
until July 25, 1988, to file necessary documentation. Partial in- 
voices to support the entry were received by Customs on July 28, 
1988. The remainder of the necessary invoices, as well as the docu- 
ment submitted as an application for relief, were received by Cus- 
toms on September 7, 1988, over six weeks beyond the second exten- 
sion deadline. 


Issue: 


Whether an application for relief received 45 days after the expi- 
ration of the second administrative extension of a filing deadline 
may be considered. 


Law and Analysis: 


Section 1466 provides, in pertinent part, for payment of duty in 
the amount of 50 percent ad valorem on the cost of foreign repairs 
to vessels documented under the laws of the United States to en- 
gage in foreign or coastwise trade, or vessels intended to engage in 
such trade. 

The Customs Regulations provide specific time limits for the sub- 
mission of documentation necessary to support a complete vessel re- 
pair entry, including applications for relief from the imposition of 
duty. Section 4.14(b\(2)ii), Customs Regulations (19 CFR 
4.14(b)(2\ii)), provides: 


If a repair entry is submitted as an incomplete account, the evi- 
dence must be submitted within 60 days from the date of the 
vessel’s arrival. If before the end of the 60-day period, the party 
that is required to furnish the evidence of cost submits a writ- 
ten request for an extension of time beyond the 60-day period, 
together with a satisfactory explanation of the delay, to the ap- 
propriate vessel repair liquidation unit, that unit may grant an 
additional 30-day extension of time to submit cost evidence. 
Any request for a further extension of time to furnish evidence 
of cost shall be submitted to the appropriate vessel repair liqui- 
dation unit, which shall transmit the request to Headquarters, 
U.S. Customs Service * * *. 


The time period for filing an application for relief is concurrent 
with the above-stated time period, as provided in _ section 
4.14(b)\(2)(iiXB), wherein it is stated that: 
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The 60-day time period to submit evidence of cost on the entry 
is concurrent with the 60-day time period to submit an applica- 
tion for relief under paragraph (d)(1)(ii) of this section and will 
not operated to provide additional time to submit an applica- 
tion for relief. A request for additional time to submit evidence 
of cost may include a request for additional time to submit an 
application for relief. 


As an aside, it should be noted that neither of the requests for ex- 
tension of time to file documents in this case included a request for 
an extension of the application for relief period. 

The regulations further provide, in section 4.14(e), that an entry 
is to be liquidated: 


* * * 


at the expiration of any extension of time granted under 
paragraph (b)\(2)(ii) of this section to furnish evidence of cost, 
unless an application for relief is filed timely as provided in 
paragraph (d)(1)(ii) of this section. 


Section 4.14(d)(1)Gi) merely restates the time period for the filing of 
an application for relief. 
Holding: 

In light of the clear direction provided by regulations as related 
above, we recommend that this entry be referred for immediate liq- 
uidation. The vessel operator should be informed of the right to file 
a protest under Part 174, Customs Regulations (19 CFR Part 174), 
for any claims arising under section 1466(a) of the vessel repair 
statute. 


(C.S.D. 89-115) 


Carriers: The applicability of the coastwise laws to the fabrication, 
transportation, and installation of a tension leg platform on the 
US. outer continental shelf. 


Date: July 14, 1989 
File: HQ 110228 
VES-3-15 CO:R:CD:C 110228 PH 
Category: Carriers 
MIcHAEL E. Coney, Esa. 
SHELL OFFSHORE INC. 
One Shell Square 
P.O. Box 61933 
New Orleans, Louisiana 70161 


Re: Applicability of the coastwise laws to the fabrication, transpor- 
tation, and installation of a tension leg platform (TLP) on the Unit- 
ed States outer continental shelf (OCS). 
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Dear Mr. Coney: 

In your letter of May 8, 1989, you request a ruling on the impact 
of the coastwise trading provisions of the Jones Act on the 
fabrication, transportation, and installation of a TLP to be used for 
deep water oil and gas production and development on the United 
States OCS in the Gulf of Mexico. Our ruling follows. 

We regret that we are unable to answer your question 9 with the 
information you have submitted to us. In view of the time con- 
straints to which you refer in your July 6 letter, we have answered 
those questions which we can answer and provided general informa- 
tion on the issues involved in question 9. We will be happy to rule 
on that question when you can provide us with the information nec- 
essary to so rule. 

You should be aware that this ruling does not address issues 
within the jurisdiction of Customs which may be raised by your let- 
ter but are not explicitly asked about (e.g., dutiability and classifica- 
tion under the Hormonized Tariff System of the United States An- 
notated (HTSUSA), applicability of Voluntary Restraint Agree- 
ments (VRA’s) on steel, applicability of vessel entry and clearance 
and related requirements, applicability of consumption entry re- 
quirements), nor does it address such issues within the purview of 
other agencies (e.g., issues concerning safety and inspection issues 
within the purview of the Coast Guard and/or the Department of 
the Interior). 


Facts: 

You state that your company is planning the installation of a 
TLP for deep water oil and gas production and development on the 
OCS in the Gulf of Mexico. The superstructure of the TLP consists 
of the deck which has production facilities, drilling rig and support 
utilities, and a supporting structure and the hull which provides the 
direct support for the deck and has four large diameter vertical legs 
and four connecting pontoons. The hull is connected to the ocean 
bottom by tendons and, possibly, a lateral mooring system. The ten- 
dons are pipe-like tubular steel members approximately one to two 
feet in diameter which connect the hull to foundation templates, 
steel truss structures which are set on the seabed. Piles are driven 
or grouted into the seabed through the foundation templates and 
will hold the tendons in place. 

A lateral mooring system may also be permanently installed as a 
part of the TLP system. The lateral mooring system will consist of 
eight or more individual mooring lines made up of wire rope, chain, 
buoys, and anchors. It purpose is to move and hold the hull and 
deck in various surface positions during drilling and production ac- 
tivities and to help to hold the TLP on location during storm 
conditions. 
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You state that the hull and deck may be fabricated integrally at 
one fabrication site or separately at the same site, nearby sites, or 
at distant sites. If they are fabricated separately, they will be “mat- 
ed” as a first step in the final installation process. You anticipate 
that weather conditions and other timing factors could necessitate 
moving the mated hull and deck to a sheltered location to complete 
the “commissioning” of the hull/deck unit. You state that the hull 
might be transported from the fabrication site on a vessel instead of 
being towed on its own bottom, in which case there would be a 
launch site involved for the hull before the commencement of the 
mating and installation processes. You state that the launch site, 
mating site, and any possible commissioning site will not be the 
same as the final installation site. 

It is anticipated that some wells will have been drilled and tempo- 
rarily abandoned and that foundation templates, piles, and the lat- 
eral mooring system will have been installed at the installation site 
before arrival at that site of the hull and deck superstructure. The 
hull and deck superstructure are to be installed by being towed over 
the pre-drilled wells and foundation templates. The hull and deck 
superstructure will then be connected to the lateral mooring system 
and tendons will be made up and connected to the foundation tem- 
plates and the hull. 


FABRICATION OF SUPERSTRUCTURE AS A SINGLE UNIT 


One alternative your company is considering is to fabricate the 
superstructure as a single unit and transport it “dry” in a vessel 
from the foreign fabrication site to a launch site over the OCS. Dur- 
ing launching of the superstructure it is not anticipated that either 
the transporting vessel or the superstructure would be connected to 
the sea bottom in any manner. After launching the superstructure 
would be towed to the installation site. 

Instead of being fabricated abroad, the superstructure could be 
fabricated in the United States. After fabrication of the superstruc- 
ture, non-coastwise-qualified barges would be attached to the pon- 
toons of the hull superstructure and would provide additional buoy- 
ancy in order to reduce the draft of the superstructure while it is 
moved from the fabrication site to open waters. When the super- 
structure reaches open waters the barges would be disengaged and 
the superstructure would be towed to the installation site by coast- 
wise-qualified vessels. 

Alternatively, instead of towing the superstructure on its own 
bottom (with the assistance of the barges to provide buoyancy) the 
superstructure could be transported “dry” to a launch site near the 
installation site. You indicate that to use this alternative you have 
assumed that the superstructure, which weighs more than 12,000 
tons, could be transported and launched by a foreign-built launch 
barge permitted to be so used by Public Law 100-329. All vessels 
used for towing in this operation would be coastwise-qualified. 
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SEPARATE FABRICATION OF HULL AND Deck 


A second alternative is to fabricate the hull and deck as separate 
units and transport them to an offshore site where they would be 
mated. In this alternative the hull would be transported “dry” on a 
transporting barge from which it would be launched by being slid 
off of the barge or by sinking the barge to enable the hull to float 
off or the hull would be towed to the launch site. 

In the offshore mating operation the hull would be ballasted and 
moored by means of a temporary wire rope, chain, and anchor 
mooring system similar to that used for semi-submersible vessels. 
The barge transporting the deck would then be floated over the 
hull. The hull would be deballasted and the deck and hull would be 
“stabbed” together so that the buoyant hull would support the deck. 
The barge which transported the deck would be guided out from 
under the deck. The mating operation would last from a few days to 
as long as a few weeks. 

After the mating operation was completed, the united hull and 
deck superstructure would be “commissioned.” The commissioning 
phase would consist of connecting and testing the various electric, 
pneumatic, and piping systems which run between the deck and 
hull. The commissioning operation would take two to four months. 
The commissioning site could be the same as the mating site but 
the location could be affected by variations in the weather. The su- 
perstructure would be maintained afloat on station during the com- 
missioning operation by the use of the temporary mooring system. 

Several construction scenarios are under consideration for this al- 
ternative. One is to fabricate both the hull and deck in a foreign 
yard and then transport them from the foreign yard to a mating 
site over the United States OCS. After completion of the mating 
and commissioning operations described above, the completed su- 
perstructure would be towed to the final installation site. It is possi- 
ble that weather considerations would require that the superstruc- 
ture be towed close to shore and perhaps even grounded. It is also 
possible that weather conditions would require the vessels trans- 
porting the hull and deck from the foreign yard to “make port” 
somewhere onshore within the United States before commencement 
of the mating and commissioning operations. 

Another possibility under this alternative would be to fabricate 
either the hull or deck, or both, in domestic yards and then trans- 
port the components to the OCS site for launching, mating, and 
commissioning. You state that there are no existing coastwise-quali- 
fied barges large enough to transport either the hull or deck to the 
launch site from a domestic fabrication yard. Consideration is being 
given to the use of one of the foreign-built launch barges permitted 
to be used for transporting large platform jackets under Public Law 
100-329. In your follow-up letter of July 11, 1989, you state that the 
hull and the deck each weigh more than 12,000 tons. 
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You request that we rule on the following issues: 


Issues: 

(1) Is the installation site on the OCS at which there are founda- 
tion templates, piles, a mooring system, and temporarily abandoned 
wells which are to be used for future production of oil and gas a 
coastwise point? 

(2) Does the “dry” transportation of the superstructure on a non- 
coastwise-qualified vessel from a foreign fabrication site to a launch 
site on the OCS violate the coastwise laws? 

(3) May the superstructure be towed after launch from the launch 
site, at which neither the transporting vessel nor the superstruc- 
ture will be connected with the seabed in any manner, to the final 
installation site by a non-coastwise-qualified tug without violating 
the coastwise laws? 

(4) If an emergency requires the non-coastwise-qualified vessel 
“dry” transporting the superstructure to the launch site to tempo- 
rarily anchor or put into a United States port prior to reaching the 
launch site, would the coastwise laws be violated by the subsequent 
transportation of the superstructure to the launch site? 

(5) If an emergency requires that the superstructure be towed in- 
to state waters or even be temporarily grounded in state waters af- 
ter its launch and while it is under tow to the installation site, what 
coastwise restrictions apply to the subsequent towing of the super- 
structure to the installation site? 

(6) May non-coastwise-qualified barges be attached to the super- 
structure to provide extra buoyancy during part of the tow of the 
superstructure from a domestic fabrication site to the installation 
site? 

(7) May a foreign-built barge permitted to be used for transport- 
ing large platform jackets under Public Law 100-329 be used to 
“dry” transport the superstructure from a domestic fabrication site 
to a launch site near the installation site? 

(8) May foreign-built barges permitted to be used for transporting 
large platform jackets under Public Law 100-329 be attached to the 
superstructure to provide extra buoyancy during the tow of the su- 
perstructure from a domestic fabrication site to a launch site near 
the installation site? 

(9)(a) After launch, may the hull be classified as a vessel since its 
character will change from that of cargo in transit to vessel and 
since its is designed specifically to remain afloat and support the 
deck? 

(9)\(b) After mating is completed, may the superstructure be classi- 
fied as a vessel? 

(10)(a)/(11)(a) Is the mating/commissioning site on the OCS, at 
which the only contact with the seabed is a temporary wire rope, 
chain, and anchor mooring system which is intended to hold the 
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hull on location during the mating and commissioning operations, a 
coastwise point during the mating and commissioning operations? 

(10\b)/(11)(b) If the mating/commissioning site is a coastwise 
point during the mating and commissioning operations, does it 
cease to be a coastwise point when the superstructure is free-floated 
for tow to the installation site? 

(12) Is the superstructure required to be towed by a coastwise- 
qualified vessel from the mating/commissioning site to the final in- 
stallation site? 

(13) If an emergency requires the superstructure to be towed 
closer to shore or to be anchored during its tow from the mating/ 
commissioning site would a coastwise-qualified vessel be required 
for the subsequent tow to the installation site? 

(14) If during the “dry” transportation of the individual hull and 
deck units from foreign fabrication yards an emergency requires 
the foreign transportating vessels to “make port” in the United 
States may the foreign transporting vessels then transport the hull 
and deck units to the launch site or mating site on the OCS and 
subsequently tow them to the installation site without violating the 
coastwise laws? 

(15) May a foreign-built barge permitted to be used for transport- 
ing large platform jackets under Public Law 100-329 be used to 
transport the hull from a domestic fabrication site to a launch site 
on the OCS? 

(16) May foreign-built barges permitted to be used for transport- 
ing large platform jackets under Public Law 100-329 be used to 
transport the deck from a domestic fabrication yard to the mating 
site on the OCS? 

(17) If the superstructure is partially fabricated domestically and 
partially fabricated in a foreign yard may the superstructure, after 
mating and commissioning, be towed by non-coastwise-qualified ves- 
sels to the final installation point on the OCS? 


Law and Analysis: 

Section 27 of the Act of June 5, 1920, as amended (41 Stat. 999; 46 
U.S.C. App. 883, often called the Jones Act), provides, in pertinent 
part, that: 


No merchandise shall be transported by water, or by land and 
water, on penalty of forfeiture of the merchandise (or a moneta- 
ry amount up to the value thereof as determined by the Secre- 
tary of the Treasury, or the actual cost of the transportation, 
whichever is greater, to be recovered from any consignor, seller, 
owner, importer, consignee, agent, or other person or persons so 
transporting or causing said merchandise to be transported), be- 
tween points in the United States * * * embraced within the 
coastwise laws, either directly or via a foreign port, or for any 
part of the transportation in any other vessel than a vessel 
built in and documented under the laws of the United States 
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and owned by persons who are citizens of the United States 


Section 883 was recently amended by the Act of June 7, 1988 
(Public Law 100-329; 102 Stat. 588). Among other things, Public 
Law 100-329 added the so-called launch barge amendment. Under 
this provision, 

*** The transportation of any platform jacket in or on a 
launch barge between two points in the United States, at one of 
which there is an installation or other device within the mean- 
ing of [43 U.S.C. 1333(a)], shall not be deemed transportation 
subject to this section if the launch barge has a launch capacity 
of 12,000 long tons or more, was built as of June 7, 1988, and is 
documented under the laws of the United States, and the plat- 
form jacket cannot be transported on and launched from a 
launch barge of lesser launch capacity that is identified by the 
Secretary of Transportation and is available for such 
transportation. 


The current list of coastwise-qualified launch barges published by 
the Maritime Administration under Public Law 100-329 is found in 
the August 9, 1988, issue of the Federal Register (53 FR 29980). 

Section 4370 of the Revised Statutes, as amended (R.S. 4370; 46 
U.S.C. App. 316(a), the coastwise towing statute), prohibits the tow- 
ing of any vessel, other than a vessel in distress, by a vessel not doc- 
umented under the United States flag to engage in the coastwise or 
Great Lakes trade between ports or places in the United States em- 
braced within the coastwise laws, either directly or by way of a for- 
eign port or place, or for any part of such towing, or such towing be- 
tween points in a harbor of the United States. 

For purposes of the coastwise laws, a point in United States terri- 
torial waters is considered a point embraced within the coastwise 
laws. The territorial waters of the United States consist of the terri- 
torial sea, defined as the belt, 3 nautical miles wide, adjacent to the 
coast of the United States and seaward of the territorial sea 
baseline. 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (67 Stat. 462; 43 U.S.C. 1333(a)) (OCSLA), provides, in per- 
tinent part, that the laws of the United States are extended to: 


* * * the subsoil and seabed of the outer Continental Shelf and 
to all artificial islands, and all installations and other devices 
permanently or temporarily attached to the seabed, which may 
be erected thereon for the purpose of exploring for, developing, 
or producing resources therefrom * * * to the same extent as if 
the outer Continental Shelf were an area of exclusive Federal 
jurisdiction located within a State.” 


Under this provision, Customs has ruled that the coastwise laws 
and other Customs and navigation laws are extended to mobile oil 
drilling rigs during the period they are secured to or submerged 
onto the seabed of the United States OCS. The same principles have 
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been applied to drilling platforms, artificial islands, and similar 
structures attached to the seabed of the OCS for the purpose of re- 
source exploration operations, including warehouse vessels 
anchored over the OCS when used to supply drilling rigs on the 
OCS. 

The question of whether an article is a “vessel” has usually come 
before Customs in the context of the question of dutiability of the 
article. Under Chapter 89, Harmonized Tariff Schedule of the Unit- 
ed States Annotated (HTSUSA), vessels other than yachts and plea- 
sure vessels (see Heading 8903, HTSUSA), floating docks (see Sub- 
heading 8905.20.00, HTSUSA), and certain other floating structures 
(see Heading 8907, HTSUSA), are not subject to Customs duties. 
This has long been so (see General headnote 5(g), Tariff Schedules 
of the United States (TSUS) (19 U.S.C. 1202), and subpart D, part 6, 
schedule 6, TSUS). Of course, the determination of whether an arti- 
cle is a vessel also affects other issues, including, for example, the 
applicability of vessel entry and clearance requirements (see 19 
CFR Part 4), Coast Guard administered safety and inspection re- 
quirements, and seamen’s compensation for personal injury or 
death under 46 U.S.C. App. 688. 

Section 401(a), Tariff Act of 1930, as amended (19 U.S.C. 1401(a)), 
defines the term “vessel” to include “* * * every description of 
water craft or other contrivance used, or capable of being used, as a 
means of transportation in water” (see also, 1 U.S.C. 3). 

The Courts have provided considerable guidance with regard to 
the determination of whether an article is a vessel for purposes of 
dutiability. In The Conqueror, 166 U.S. 110 (1987), the Supreme 
Court, stating that “[vjessels certainly have not been treated as du- 
tiable articles, but rather as the vehicles of such articles, and * * * 
are never charged duties when entering our ports * * *” (166 US. 
at 115), held that vessels are not articles subject to Customs duties. 

The Court of Customs Appeals, in Thayer v. United States, 2 Ct. 
Cust. App. 526, T.D. 32252 (1912), held that racing shells are not 
vessels for purposes of dutiability. In so holding, the Court stated: 


* * * we think it is obvious that Congress could not have meant 
by section 3 [i.e., section 3, Revised Statutes (1 U.S.C. 3), defin- 
ing “vessel” in the same manner, substantively, as does 19 
U.S.C. 1401(a)] that every artificial thing that floats on water 
and [is] of sufficient buoyancy to be used as a means of trans- 
porting anything, however small, is a vessel in the eyes of the 
law, but must have meant that to be a vessel it must be capable 
of some substantial use for a means of transportation on water. 
A temporary, fugitive, impractical, although possible, use of 
transportation of articles or things of trifling weight in smooth 
water only and for short distances we do not think could possi- 
bly answer the call of the statute. [T.D. 32252, at page 248.] 
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The same Court, in Hitner Sons Co. v. United States, 13 Ct. Cust. 
App. 216, T.D. 41175 (1922), held that the hull of a vessel towed into 
the United States for scrap or junk was not a vessel for purposes of 
dutiability. The Court stated: 


[f]rom these authorities [previous court cases considering what 
are vessels] some general conclusions may be deducted. In order 
to come within the definition of a “vessel” as fixed by section 3, 
Revised Statutes, the service upon which the thing in question 
can engage must be a maritime service. It must have some rela- 
tion to commerce or navigation, or at least some connection 
with a vessel employed in trade. It must be engaged in, or in 
some sense related to commerce and navigation. The fact that 
the structure has the shape of a vessel, or has been once used 
as one, or could by proper appliances be again used as such, can 
not affect the question. The test is the actual status of the 
structure as being fairly engaged in or suitable for, commerce 
or navigation and as a means of transportation on water. [T.D. 
41175, at 334.] 


The Customs Court, in Tregoning Boat Co. v. United States, 15 
Cust. Ct. 197, C.D. 971 (1945), held that a wooden boat hull for a 
lifeboat was a vessel for purposes of dutiability. The Court stated 
that: 


[uJnder the definition of “vessel” contained in 1 U.S.C. section 


3, as construed by the courts, present and continuous use as a 
means of transportation on waters is not required, capability of 
practical and substantial use is sufficient. [15 Cust. Ct. at 199.] 


More recently, in United States v. Seagull Marine, 67 CCPA 839, 
C.A.D. 1251, 627 F.2d 1083 (1980), the Court of Customs and Patent 
Appeals reversed a decision by the Customs Court (83 Cust. Ct. 10, 
C.D. 4814, 475 F. Supp. 158 (1979)), in holding that inflatable rubber 
liferafts are not vessels, for purposes of dutiability, and are subject 
to duty. The Court recognized that the definition of the term “ves- 
sel” is quite broad. The Court went on to state that: 


* * * judicial precedent has limited the definition of vessel for 
tariff purposes and has established that not every watercraft 
meeting the bare terms of the definition is entitled to entry in- 
to the United States duty free. In particular, the scope of the 
term “vessel” has been narrowed to limit duty-free treatment 
to watercraft that are instrumentalities of commerce as op- 
posed to articles of commerce. See The Conqueror * * *, United 
States v. Bethlehem Steel Co. * * *, Hitner Sons Co. v. United 
States * * *, and Thayer v. United States * * *. [CCPA at 93.] 


See also United States v. Moran Towing and Transportation Co., 
235 F. Supp. 569 (D.C. Md. 1964); reversed, 374 F.2d 656 (4th Cir. 
1967); vacated and remanded, 389 U.S. 575 (1968); vacated and re- 
manded to Dist. Ct., 409 F.2d 961 (4th Cir. 1969); 302 F. Supp. 600 
(D.C. Md. 1969), and particularly the first Court of Appeals decision 
in Moran, in which the Court stated that something properly may 
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be considered a vessel under some acts of Congress but not a vessel 
“within the meaning of the traditional exemption from the customs 
acts” (374 F.2d at 664). 

On the basis of these authorities, Customs has generally held that 
mobile drilling rigs, registered as vessels and capable of transport- 
ing merchandise or passengers on water, are “vessels” for dutiabili- 
ty purposes (see, e.g., rulings dated December 12, 1983 (File No. 
106450), and May 15, 1984 (File No. 106587)). Drilling rigs and pro- 
duction platforms which are attached to the seabed of the OCS for 
the requisite purposes (see 43 U.S.C. 1333(a)) and which are not 
practicaly capable of being moved to another site on the OCS have 
been held not to be “vessels” (see C.S.D. 79-1). 


Holdings: 

(1) The installation site on the OCS at which there are foundation 
templates, piles, a mooring system, and temporarily abandoned 
wells which are to be used for future production of oil and gas 
would be considered a coastwise point 

(2) The “dry” transportation of the superstructure on a non-coast- 
wise-qualified vessel from a foreign fabrication site to a launch site 
on the OCS would not be transportation between coastwise points 
and therefore would not violate the coastwise laws. 

(3) The superstructure may be towed after launch from the 
launch site, at which neither the transporting vessel nor the super- 
structure will be connected with the seabed in any manner, to the 
final installation site by a non-coastwise-qualified tug without vio- 
lating the coastwise laws because such towing would not be between 
coastwise points. 

(4) The coastwise laws would not be violated during the “dry” 
transport of the superstructure from a non-coastwise point to the 
launch site if an emergency requires the non-coastwise-qualified 
transporting vessel to temporarily anchor or put into a United 
States port prior to reaching the launch site, assuming that the su- 
perstructure was not unladen from the transporting vessel at the 
emergency resting location (see 19 CFR 4.80b(a); see also 
Shipbuilders Council of America v. United States, 868 F.2d 452 (D.C. 
Cir. 1989)). 

(5) The coastwise laws would not prohibit the towing by a non- 
coastwise-qualified vessel of the superstructure from the launch 
site, at which there is no contact with the seabed (see HOLDING 3 
above), to the installation site if an emergency requires the towing 
vessel to tow the superstructure into state waters or temporarily 
ground it in state waters after its launch, assuming that the trans- 
portation of the superstructure originated at a non-coastwise point 
(see C.S.D. 85-9 and Notice published in the Federal Register on 
June 29, 1987 (52 FR 24169)) and the continuity of the tow between 
the launch site and the installation site was not interrupted at the 
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emergency resting location (see T.D. 70-223(19) and ruling dated 
February 24, 1989 (File No. 109974)). 

(6) Attachment of non-coastwise-qualified barges to the super- 
structure to provide extra buoyancy during part of the tow of the 
superstructure from a domestic fabrication site to the installation 
site would violate 46 U.S.C. App. 883 because the barges would be 
providing part of the transportation of merchandise (the superstruc- 
ture) between coastwise points. Such transportation is analogous to 
the transportation of merchandise on a semi-submersible barge. 

(7) A foreign-built barge documented in the United States and 
permitted to be used for transportating large platforms jackets 
under Public Law 100-329 may be used to “dry” transport the su- 
perstructure which weighs more than 12,000 long tons from a do- 
mestic fabrication site to a launch site near the installation site, as- 
suming that the requirements of Public Law 100-329 are met. 

(8) In the absence of additional information, foreign-built barges 
documented in the United States and permitted to be used for 
transporting large platform jackets under Public Law 100-329 
would be prohibited from being attached to the superstructure to 
provide extra buoyancy during the tow of the superstructure from a 
domestic fabrication site to a launch site near the installation site 
because it is unclear that the buoyancy or transportation provided 
by the barges could not be provided by launch barges of lesser ca- 
pacity (see Public Law 100-329). 

(9a) and (b) We do not have enough information to rule on 
whether the hull, after launch, and the superstructure, after mat- 
ing, are vessels. See the material in the LAW AND ANALYSIS por- 
tion of this ruling concerning the determination of whether an arti- 
cle is a “vessel” for guidance on the information necessary to enable 
us to rule on this issue. 

(10X(a)/(11)(a) The mating/commissioning site on the OCS, at 
which the only contact with the seabed is a temporary wire rope, 
chain, and anchor mooring system which is intended to hold the 
hull on location during the mating and commissioning operations, 
would be considered to be a coastwise point during the mating and 
commissioning operations because there would be “[an] installation 
[or] other device * * * attached to the seabed * * * for the purpose of 
exploring for, developing, or producing resources therefrom [i.e., 
from the OCS]’ (See 43 U.S.C. 1333(a), see also, letter to the Chair- 
man of the House Merchant Marine and Fisheries Committee dated 
May 9, 1985 (File No. 107579), stating that the coastwise laws apply 
to a warehouse vessel serving a drilling rig on the OCS even 
through the warehouse vessel was at anchor at a point where there 
was no resource exploration, development, or production). 

(10)(b)/(11)(b) The mating/commissioning site ceases to be a coast- 
wise point when the superstructure is free-floating for tow to the in- 
stallation site, assuming that the superstructure is not connected to 
the OCS in any way, that the temporary wire rope, chain, and 
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anchor mooring system is removed from the seabed, and that there 
is no installation or device attached to the OCS for the purpose set 
forth in 43 U.S.C. 1333(a). 

(12) The superstructure would not be required to be towed by a 
coastwise-qualified vessel from the mating/commissioning site to 
the final installation site, assuming that the superstructure is not 
connected to the OCS in any way, that the temporary wire rope, 
chain, and anchor mooring system is removed from the seabed, and 
that there is no installation or device attached to the OCS for the 
purposes set forth in 43 U.S.C. 1333(a) at the mating/commissioning 
site when the towing commences (see C.S.D. 81-214) and assuming 
that the tow is not part of a dual movement between two coastwise 
points via the mating/commissioning (see C.S.D. 85-9 and Notice 
published in the Federal Register on June 29, 1987 (52 FR 24169)). 

(13) Assuming that the superstructure could be towed by a non- 
coastwise-qualified vessel from the mating/commissioning site to 
the final installation site (see HOLDING 12 above), if an emergency 
required the superstructure to be towed closer to shore or to be 
anchored during its tow from the mating/commissioning site a 
coastwise-qualified vessel would not be required for the subsequent 
tow to the installation site, provided that the continuity of the tow 
between the mating/commissioning site and the installation site 
was not interrupted at the emergency resting location (see T.D. 
70-223(19) and ruling dated February 24, 1989 (File No. 109974)). 

(14) If during the “dry” transportation of the individual hull and 
deck units from foreign fabrication yards an emergency required 
the foreign transporting vessels to “make port” in the United 
States, the foreign transporting vessels would not be prohibited 
from transporting the hull and deck units to the launch site or mat- 
ing site on the OCS, assuming that the superstructure was not un- 
laden from the transporting vessel at the emergency resting loca- 
tion (see 19 CFR 4.80b(a): see also Shipbuilders Council of America 
v. United States, 868 F.2d 452 (D.C. Cir. 1989)). With regard to the 
towing of the superstructure from the mating/commissioning site to 
the installation site in this situation, see HOLDING 12 above. 

(15) A foreign-built barge documented in the United States and 
permitted to be used for transporting large platform jackets under 

Public Law 100-329 may be used to transport the hull which weighs 

more than 12,000 long tons from a domestic fabrication site to a 
launch site on the OCS, assuming that the requirements of Public 
Law 100-329 are met (see legislative history to Public Law 100-329 
in Sen. Rep. No. 100-327, 100th Cong., 2d Sess. (1988) (reprinted at 
1988 U.S.C.C.A.N. 644), and Amendments to the Merchant Marine 
Act of 1920, Hearing Before the Subcomm. on Merchant Marine of 
the Sen. Comm. on Commerce, Science, and Transportation on S. 
1988, 100th Cong., 2d Sess. (1988) (Sen. Hearing 100-554)). 
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(16) Foreign-built barges documented in the United States and 
permitted to be used for transporting large platform jackets under 
Public Law 100-329 may be used to transport the deck from a do- 
mestic fabrication yard to the mating site on the OCS, assuming 
that the requirements of Public Law 100-329 are met (see legisla- 
tive history to Public Law 100-329 in Sen. Rep. No. 100-327, 100th 
Cong., 2d Sess. (1988) (reprinted at 1988 U.S.C.C.A.N. 644), and 
Amendments to the Merchant Marine Act of 1920, Hearing Before 
the Subcomm. on Merchant Marine of the Sen. Comm. on Commerce, 
Science, and Transportation on S. 1988, 100th Cong., 2d Sess. (1988) 
(Sen. Hearing 100-554)). 

(17) If the superstructure is partially fabricated domestically and 
partially fabricated in a foreign yard the superstructure, after mat- 
ing and commissioning, would be prohibited from being towed by 
non-coastwise-qualified vessels to the final installation point on the 
OCS (see C.S.D. 85-9 and Notice published in the Federal Register 
on June 29, 1987 (52 FR 24169)). 


(C.S.D. 89-116) 


Carriers: The applicability of the coastwise salvage law in Puerto 
Rico. 


Date: July 14, 1989 

File: HQ 110319 

VES-10-01 CO:R:P:C 110319 PH 
Category: Carriers 


Mr. Ricuarp B. FAIRBANKS 

TiTAN Maritime INbDustRIES INc. 
3305 Southeast 14th Avenue 
Fort Lauderdale, Florida 33316 


Re: Applicability of the salvage law (46 U.S.C. App. 316(d)) to the 
use of a United States flag non-coastwise-qualified jackup barge for 
salvage in Puerto Rican waters. 


Dear Mr. FAIRBANKS: 

This in response to your letter of June 27, 1989, requesting a rul- 
ing on the removal of the wreck of the passenger ferry A. Regina 
from a reef off the southeast coast of Mona Island, Puerto Rico. Our 
ruling follows. 

Although we are not commenting on your plans to use foreign la- 
bor on the jackup barge, we note that this and other parts of your 
proposal may raise questions within the preview of the Coast Guard 
(e.g., United States citizen crewing requirements for United States- 
flag vessels). If you have not done so, you may wish to consult with 
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your local Coast Guard about matters in your proposal which may 
be in the jurisdiction of that agency. 


Facts: 


You state that your company plans to remove the wreck of the 
passenger ferry A. Regina from a reef 400 meters off the southeast 
coast of Mona Island, Puerto Rico. Your company owns the wreck. 
The principle piece of salvage equipment is a 10 legged jackup 
barge which you state is documented under the United States flag 
but is not coastwise-qualified. Your company intends to use foreign 
labor on the jackup barge, subject to approval of the Immigration 
and Naturalization Service. 

The jackup barge is to be connected to the wreck with a gangway 
upon which people will move back and forth. A crane on the jackup 
barge is to move pieces of the wreck to the deck of the jackup barge. 
These pieces of the wreck will be cut up and further processed on 
board the jackup barge. These processed pieces will then be moved 
to a separate barge for transport to the United States or a foreign 
port. The barge which will transport the processed pieces will be a 
United States-flag coastwise-qualified vessel. 

Your company proposes to transport its employees from Puerto 
Rico to the jackup barge on a United States-flag coastwise-qualified 
workboat. It is not intended that the jackup barge would move with 


pieces of the wreck on board. If the jackup barge must be moved be- 
cause of an emergency with the pieces on board, the pieces would 
not be unloaded until the jackup barge was back in position beside 
the wreck. 


Issue: 


May a United States-flag non-coastwise-qualified jackup barge be 
used in salvage operations in the territorial waters of Puerto Rico? 


Law and Analysis: 


Paragraph (d) of the Act of June 11, 1940, as amended (46 U.S.C. 
App. 316(d)), provides, in pertinent part, that: 


No foreign vessel shall, under penalty of forfeiture, engage in 
salvaging operation on the Atlantic or Pacific coast of the Unit- 
ed States, in any portion of the Great Lakes or their connecting 
or tributary waters, including any portion of the Saint Law- 
rence River through which the international boundary line ex- 
tends, or in territorial waters of the United States on the Gulf 
of Mexico, except when authorized by a treaty or in accordance 
with the provisions of [46 U.S.C. App. 725] * * *. 


The coastwise laws pertaining to the transportation of merchan- 
dise and passengers and to towing (46 U.S.C. App. 883, 289, and 
316(a), respectively) prohibit the use of any vessel other than a ves- 
sel built in, owned by citizens of, and documented in the United 
States to transport merchandise or passengers, or to tow any vessel 
other than a vessel in distress, between points in the United States 
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embraced within the coastwise laws. For purposes of the coastwise 
laws, a point in United States territorial waters is considered a 
point embraced within the coastwise laws. The territorial waters of 
the United States consist of the territorial sea, defined as the belt, 3 
nautical miles wide, adjacent to the coast of the United States and 
seaward of the territorial sea baseline. 

It has long been the position of the Customs Service that al- 
though the coastwise laws pertaining to the transportation of mer- 
chandise and passengers and to towing are applicable to Puerto 
Rico (see 48 U.S.C. 744 and 46 U.S.C. App. 877), the coastwise sal- 
vage statute is not applicable to the waters of Puerto Rico (see rul- 
ings dated June 10, 1974, and March 8, 1985 (File Numbers 100949 
and 107038). Further, we note that although these other coastwise 
laws prohibit the use of any vessel other than a United States built, 
owned, and documented vessel in the transportation of merchandise 
and passengers or in towing, the prohibition in the salvage statute 
is applicable only to a “foreign vessel.” 

Accordingly, the salvage statute would not prohibit the use of the 
United States-flag non-coastwise-qualified jackup barge under con- 
sideration for the described salvaging operations in the waters of 
Puerto Rico. We note that, as required by the coastwise merchan- 
dise and passenger laws referred to above, any transportation of 
merchandise or passengers to and from the jackups barges would be 
by coastwise-qualified vessels. With regard to the possible tempora- 
ry movement of the jackup barge due to an emergency, the coast- 
wise laws would not prohibit such a movement if, as you state, no 
. merchandise or passengers are removed from the jackup barge until 
it is returned to the same position at which the merchandise or pas- 
sengers were loaded onto or boarded the vessel (see 19 CFR 4.80b(a) 
and Shipbuilders Council of America v. United States, 868 F.2d 452 
(D.C. Cir. 1989)). Any towing of the jackup barge between coastwise 
points would, of course, be required to be by a coastwise-qualified 
vessel. 

Holding: 

A United States-flag non-coastwise-qualified jackup barge may be 
used for salvage operations in the territorial waters of Puerto Rico 
because the coastwise salvage statute (46 U.S.C. App. 316(d)) is not 
applicable in Puerto Rican waters and the prohibition in that provi- 
sion applies only to “foreign vessels.” 
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Valuation: The valuation of methanol based on transaction value 
and transaction value of identical and similar merchandise. 


Date: July 12, 1989 

File: HQ 544124 

CLA-2 CO:R:CV:V 544124 VLB 
Category: Valuation 


District Director oF CusToMS 
909 First Avenue 

Room 2039 

Seattle, Washington 98174 


Re: Decision on application for further review of Protest No. 
3004—4-000016. 


Dear Sir: 

This protest was filed against your decision in the liquidation of 
various entries made by (Company 1) (hereinafter referred to as Co. 
1). The merchandise was appraised pursuant to section 402(c) of the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979 (19 U.S.C. 1401a(c); TAA). 


Facts: 


The merchandise in question is methanol. The methanol was pro- 
duced in (——) by (Company 2) a party related to Co. 1 under sec- 
tion 402(g) of the TAA. Co. 1 acted as Company 2’s exclusive US. 
distributor of methanol. 

The Co. 1/Company 2 transactions fall into three categories. Case 
I shipments involved direct sales fo methanol to Co. 1 U.S. custom- 
ers. Co. 1’s counsel states that the Case I shipments were appraised 
under transaction value using the price that Co. 1 paid to Company 
2 for the methanol as the price actually paid or payable less nondu- 
tiable charges. The importer is not protesting the Case I 
appraisements. 

In the Case II shipments, Co. 1 imported the methanol and 
shipped it to Co. 1’s storage facility at either San Pedro, California 
or Richmond, California. Co. 1 later sold the methanol from its in- 
ventory to unrelated third parties. In correspondence dated Decem- 
ber 4, 1987, Co. 1’s counsel conceded that there was no transaction 
value for the Case II shipments because there was no sale for 
export. 

You appraised the Case II shipments under section 402(c) of the 
TAA, transaction value of identical or similar merchandise. You 
used the transaction values established in Case I to appraise the 
Case II shipments. While Co. 1 agrees that section 402(c) is the ap- 
propriate appraisement method for the Case II shipments, it argues 
that the applicable identical merchandise transaction values are 
the Case III importations discussed below. 
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In the Case III transactions, Co. 1 allegedly purchased methanol 
from Company 2 imported it, and then exchanged the methanol 
with either Company 2 (Co. 3) or Company 4. The exchange was ar- 
ranged because Co. 3 and Co. 4 had substantial quantities of metha- 
nol on the Gulf Coast in Louisiana but did not have methanol on 
the West Coast to serve their customers in that area. Co. 1 on the 
other hand, had substantial quantities of methanol on the West 
Coast but did not have methanol on the Gulf Coast to serve its cus- 
tomers in that area. The three companies determined that it would 
be cheaper to “swap” methanol from their respective facilities rath- 
er than incur the considerable cost involved in transporting the 
methanol to another part of the U.S. 

You determined that in Case III there was not a bona fide sale be- 
tween Co. 1 and Company 2. As a result, you appraised the Case III 
shipments under section 402(c) of the TAA, transactions value of 
identical or similar merchandise using the Case I transaction 
values. 

Co. 1 contends that there was a bona fide sale in the Case III 
transactions. In addition, Co. 1 asserts that the price Co. 1 paid for 
the methanol was not influenced by the relationship between Co. 1 
and Company 2. 


Issue: 


Whether the Case II and Case III entries were properly appraised 
under section 402(c) of the TAA using the transaction values estab- 
lished in the Case I appraisements. 


Law and Analysis: 


The preferred method of appraising merchandise is transaction 
value, which is defined in section 402(b) of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979 (TAA) as the “price 
actually paid or payable” for merchandise when sold for exporta- 
tion to the U.S., plus certain enumerated additions. In Case II trans- 
actions, Co. 1 counsel has conceded that there was no sale for expor- 
tation to the U.S. Therefore, transaction value cannot be used to ap- 
praise the merchandise. 

When there is no transaction value, the next basis of appraise- 
ment in order of statutory preference is transaction value of identi- 
cal or similar merchandise under section 402(c) of the TAA, which 
you used to appraise the Case II shipments. Transaction values de- 
termined under section 402(c) of the TAA are based on sales of iden- 
tical or similar merchandise 


at the same commercial level and in substantially the same 
quantity as the sales of the merchandise being appraised. If no 
such sale is found, sales of identical merchandise or similar 
merchandise at either a different commercial level or in differ- 
ent quantities, or both, shall be used, but adjusted to take ac- 
count of any such difference * * * if * * * two or more transac- 
tion values for identical merchandise * * * are determined, 
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such imported merchandise shall be appraised on the basis of 
the lower or lowest of such values. 


Co. 1 alleges that the Case III transactions provide valid transac- 
tion values that should serve as the values for appraising the Case 
II shipments under section 402(c) of the TAA. Co. 1 alleges that in 
the Case III transactions, there is in fact and in law, a sale for ex- 
portation between Company 2 and Co. 1. The National Import Spe- 
cialist (NIS) in New York states that he believes that the Co. 1/ 
Company 2 transaction involved a transfer of property for consider- 
ation. Therefore, the NIS concluded that the Case III shipments in- 
volved bona fide sales. 

We agree that the Case III transactions constitute bona fide sales, 
i.e. passage of title for consideration. Moreover Article 4.01 of the 
United States Sales and Marketing Agreement (“Sales Agreement’’) 
executed between Co. 1 and Company 2 on December 16, 1981, 
states that “[t]itle and risk of loss to Methanol will pass from the 
Company 2 to Co. 1 (a) upon delivery to the ship’s flange at the Ki- 
timac Terminal [Canada] for Methanol to be shipped by sea, and (b) 
F.O.B. the Plant for all other Methanol. Based on this language, we 
hold that there was a sale for exportation to the U.S. 

Co. 1 and Company 2 are related parties. Therefore, Customs 
must examine the acceptability of the transaction value between 


Co. 1 and Company 2. Section 402(b)\2)(B) of the TAA states the 
following: 


The transaction value between a related buyer and seller is ac- 
ceptable * * * if an examination of the circumstances of the 
sale of the imported merchandise indicates that the relation- 
ship between such buyer and seller did not influence the price 
actually paid or payable; * * * 


In determining whether the relationship between the parties in- 
fluenced the price of the goods, the buyer and the seller must prove 
that although they are related, they buy and sell from one another 
as if they are not related. The parties may also use a series of test 
values as a basis of comparison to the transaction value. If the 
transaction value closely approximates any one of the test values, it 
will be accepted. 

In this case, Co. 1 argues that the circumstances of the methanol 
sale indicate that Co. 1’s relationship to the Company 2 did not in- 
fluence the price. Section 6.01 of the Sales Agreement discussed pre- 
viously contains a formula for the calculation of the price actually 
paid or payable. The contract states that Co. 1 will pay Company 2 
the “Net Sales Price” less 5% of the Net Sales Price which is Co. 1’s 
distribution fee. 

Section 6.04 of the Sales Agreement and an amendment to the 
agreement dated March 24, 1983, contains the formula for the Case 
III exchange transactions. The Net Sales Price is the average price 
received by Co. 1 on sales of methanol from its Gulf Coast facilities 
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to unrelated customers in the month preceding the importation, 
plus a freight or location differential, less Co. 1’s distribution ex- 
penses. The freight differential accounts for the freight savings pre- 
viously discussed. 

Co. 1 contends that the formula in the Sales Agreement is an ac- 
ceptable transaction value under section 152.103(a)(1), Customs Reg- 
ulations (19 CFR 152.103(a)(1)), which states that 


The price actually paid or payable will be considered without 
regard to its method of derivation. It may be the result of dis- 
counts, increases, or negotiations, or may be arrived at by the 
application of formula, such as the price in effect on the date of 
export in the London Commodity Market. 


In addition, Co. 1 cites Headquarters Letter Ruling 542261, TAA 
#19, dated March 11, 1981, to support its position. In TAA #19, 
Customs held that the related parties’ use of a formula based on the 
price of methanol “posted” weekly in the Chemical Marketing Re- 
porter was an acceptable transaction value. Co. 1 asserts, and the 
NIS agrees, that Co. 1’s pricing formula is similar to the “posted 
price” system in TAA #19. Based on the information before us, we 
also agree that the Co. 1/Company 2 formula is an acceptable trans- 
action value because the formula is based on Co. 1’s sales to unre- 
lated parties. 

However, you and the NIS contend that the 5% distribution fee is 
a dutiable selling commission. Under section 402(b)(1)(B) of the TAA 
“selling commission[s] incurred by the buyer with respect to the im- 
ported merchandise” (emphasis added) are added to the transaction 
value. In this case the alleged selling commission is not incurred by 
Co. 1 the buyer. Rather, the reduction is incurred by the seller, 
Company 2 in the form of a lower price that it receives for the 
methanol, not in the form of a selling commission. 

In sum, we hold that the formula in the Sales Agreement for de- 
termining the Net Sales Price is an acceptable transaction value for 
the Case III transactions. As a result, we must determine whether 
the Case II shipments, appraised under transaction value of similar 
or identical merchandise, should be based on the Case I transac- 
tions or the Case III transactions. 

The Case I sales prices are higher than the Case III prices. Co. 1’s 
counsel stated in a letter dated July 28, 1988, that the differences in 
the sales prices are attributable exclusively to quantity differences. 
Counsel explained that 

[flor 1983 (the year in which the protested entries were made) 
the Company 2 sold a total of (quantity) gals. of methanol to Co. 
1 in Case III transactions, i.e., those in which Co. 1 subsequent- 
ly exchanged the methanol for fungible product owned by Com- 
pany 3 (quantity) and Company 4 (quantity gals.) In contrast, in 
the so-called direct sales of methanol (Case I), the Company 2 in 
1983 shipped the following quantities to U.S. customers of Co. 1 
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(Company name) quantity (gals.) 
(Company name) quantity (gals.) 
(Company name) quantity (gals.) 
(Company name) quantity (gals.) 


Under transaction value of identical and similar merchandise the 
transaction value must be based, if possible, on the same commer- 
cial level and quantity as the sales of the merchandise being ap- 
praised. Therefore, if the Case II shipments involved large quantity 
sales similar to the Case III quantities, then the Case III transaction 
values are the appropriate appraisement values. On the other hand 
if the Case II shipments were smaller shipments like the shipments 
listed on page 5 of this ruling, then the Case I transaction values 
are the correct appraisement values. 

Holding: 

The Case II transactions should be appraised under section 402(c) 
of the TAA, transaction value of identical or similar merchandise. If 
the Case II shipments have small quantities similar to the Case I 
shipments, then the appropriate transaction values for appraise- 
ment are the Case I transaction values. If the Case II shipments in- 
volved large quantities such as those in the Case III shipments, the 
Case II appraisements should be based on the Case III transaction 
value. 

The Case III shipments should be appraised under transaction 
value using the price actually paid or payable between Co. 1 and 
Company 2. 

The protest should be granted. A copy of this decision should be 
attached to the Form 19, Notice of Action, to be sent to the 
protestant. 


(C.S.D. 89-118) 


Valuation: The eligibility for certain cable television equipment for 
duty-free treatment under the GSP. 


Date: July 14, 1989 

File: HQ 555045/555126 
CLA-2 CO:R:C:V 555045 DBI 
Category: Classification 


Mr. Apo.tro LOoERA 
6044 Gateway East 
Suite 506 

El Paso, Texas 79905 


Re: Eligibility of certain cable television equipment for duty-free 
treatment under the Generalized System of Preferences. 
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Dear Mr. Loera: 

This is in response to your letter of October 23, 1987, on behalf of 
Texscan Corporation, requesting a ruling that certain cable televi- 
sion equipment assembled in Mexico is eligible for duty-free treat- 
ment under the Generalized System of Preferences (GSP). You also 
request advice concerning the classification of the merchandise. We 
regret the delay in responding to your request. 


Facts: 


You advise that your client wishes to obtain duty-free treatment 
under the GSP for certain cable television distribution equipment 
which is currently being assembled in Mexico. The products consist 
of two main lines of cable television electronics equipment with 400 
to 500 slight variations. 

You state that the description of the “trunk station” is represen- 
tative of the other assemblies, including the bridge amplifier mod- 
ule, diplex filter module, distribution passive device, multipoint dis- 
tribution passive device, automatic levei and slope module, trunk 
amplifier module, reverse amplifier module and multichannel mul- 
tipoint distribution device. The first step is the production of the 
base and cover. These components are subject to the following steps: 

(1) Drill and tap holes and mill seal all surfaces. 

(2) Deburl, wash, vacuum impregnate and apply conversion 
coating. 

(3) Test for water leakages under controlled air pressure. 

The assembly of the input and output modules consist of the fol- 
lowing steps: 

(1) Cut enamel wires to specified lengths. Wind manually and au- 
tomatically the chokes and tin leads. Inspect visually. 

(2) Preform leads of discrete components manually or automati- 
cally. Preform and cut wires. Install eyelets in PCB’s. 

(3) Assemble components of steps 1, 2, and 3 in the PCB’s. Inspect 
visually. 

(4) The assembled PCB’s are wave soldered, cleaned and all leads 
at the bottom are cut. 

(5) Certain wires and components are soldered to the PCB’s 
manually. 

(6) Some hardware and connectors are installed. 

(7) All PCB’s are installed in the relative chassis and more hard- 
ware is installed. 

(8) Unit is visually inspected. 

(9) Align and test for flatness response, return less and insertion 
loss per Test and Alignment Procedures. 

(10) Unit is checked by quality control. 

(11) Set aside for final assembly. 

The production of the power supply consists of the following: 

(1) Cut enamel wires to specified length. 
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(2) Wind manually and automatically the wires around toroids. 
Tin leads. Cut leads. Inspect visually. 

(3) Preform leads of discrete components manually and automati- 
cally. Preform and cut wire harness as specified. Install eyelets in 
PCB. Inspect visually. 

(4) Assemble two cables with sockets and ties. 

(5) Silkscreen plastic cover. 

(6) Machine base plate. 

(7) Assemble resistors, capacitors, transformers, diodes, I.C. In- 
spect visually. 

(8) Wave solder the assembled PCB. Clean. Cut all leads at the 
bottom of the PCB. 

(9) Some components, wires and hardware are assembled as sec- 
ondary operation. 

(10) Mount the assembled PCB on the Base Plate. Inspect 
visually. 

(11) Test for continuity, output voltage range, ripple, line and 
load regulation, input and output overvoltage protection, voltages 
at test point and overcurrent protection. 

(12) Secure plastic cover with proper hardware. 

(13) Unit is checked and tested by quality control. 

(14) Set aside unit for final assembly. 

The final assembly consists of the following steps: 

(1) Install the input module, output module and the power supply 
in the housing with the proper hardware. 

(2) Pack unit with the specified corrugation. 

(3) Unit is checked by quality assurance. 

You claim that the assembly process of the printed circuit boards, 
the number of steps required, the careful attention to detail and 
quality control, and the large number of discrete components as- 
sembled by specially trained personnel is sufficient to constitute 
substantial transformation of the component parts into a PCB, 
which is a new and different article of commerce. You contend that 
the assembly of the PCB with the remaining components of the arti- 
cles constitutes a second substantial transformation. 


Issue: 

Whether the operations performed on the component parts of the 
cable television equipment result in a double substantial transfor- 
mation, thereby enabling the cost or value of the constituent mate- 
rial to be counted toward the 35 percent value-content requirement 
for purposes of the GSP. 


Law and Analysis: 

Under the GSP, eligible products of a designated beneficiary de- 
veloping country (BDC) which are imported directly into the U'S. 
qualify for duty-free treatment if the sum of the cost or value of the 
constituent materials produced in the BDC plus the direct costs in- 
volved in processing the eligible article in the BDC is at least 35 
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percent of the article’s appraised value at the time of its entry into 
the U.S. See 19 U.S.C. 2463. 

The cost or value of materials which are imported into the BDC 
to be used in the production of the article, as here, may be included 
in the 35 percent value-content computation only if the imported 
materials undergo a double substantial transformation in the BDC. 
That is, the non-Mexican components must be substantially trans- 
formed in Mexico into a new and different intermediate article of 
commerce, which is then used in Mexico in the production of the fi- 
nal imported article, the cable television equipment. See 19 CFR 
10.177(a). 

The test for determining whether a substantial transformation 
has occurred is whether an article emerges from that process with a 
new name, character or use, different from that possessed by the ar- 
ticle prior to processing. See Texas Instruments Inc. v. United 
States, 69 CCPA 152, 681 F.2d 778 (1982). 

We have previously held that the assembly of a printed circuit 
board from several component parts produced a substantially trans- 
formed constituent material of a rechargeable flashlight, with a 
new name and function different from its component parts. There- 
fore, the cost or value of the printed circuit boards assembled in 
Mexico was able to be included towards the 35 percent value-con- 
tent requirement of the GSP as constituent material costs. We fur- 
ther held that the incorporation of the printed circuit board into 
the flashlight constitutes a second substantial transformation, re- 
sulting in a product with a distinct name, use and character. See al- 
so ruling 554850, September 10, 1988. 

In the present case, we find that the manufacture of the PCB con- 
stitutes a substantial transformation. The separate component 
parts imported into Mexico acquire new attributes, and the PCB’s 
differ in character and use from the component parts from which it 
is composed. The production of the PCB’s involve cutting, shaping, 
winding, tinning, soldering and quality control testing, which in- 
crease the components’ value and endow them with new qualities 
which transform them into an article with a distinct new commer- 
cial identity. 

We also find that the assembly of the PCB’s with the base, cover, 
and power supply, creating the final product, results in a second 
substantial transformation. The assembly of the constituent materi- 
als (the PCB’s) changes their character and results in a finished 
product which is recognized as a new and different article of com- 
merce with a distinct name, character and use. 

Additionally, the assembly process involves a large number of 
components and a significant number of different operations, re- 
quires a relatively significant period of time as well as skill, atten- 
tion to detail, and quality control, and results in a significant eco- 
nomic benefit to the BDC from the standpoint of both the value ad- 
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ded to each component part and the overall employment generated 
by the operations. C.S.D. 85-25, 19 Cust. Bull. 544 (1984). 

Finally, these operations are not the type of “pass-through” oper- 
ations which Congress intended to prohibit from receiving GSP ben- 
efits. “Keeping in mind the GSP’s fundamental purpose of fostering 
industrialization in beneficiary developing countries,” we believe 
that the operations performed in this instance are the type of sub- 
stantial operations contemplated by the GSP statute. See Torrington 
v. United States, 764 F.2d at 1571. 

Information concerning the proper tariff classification of the 
products will be provided in a separate letter. 


Holding: 

On the basis of the information submitted, it is our opinion that 
the cost or value of the constituent materials (PCB’s) used in the as- 
sembly of the cable television equipment may be included for pur- 
poses of satisfying the GSP 35 percent value-content requirement. 


(C.S.D. 89-119) 


Valuation: The eligibility of certain mini-blinds for duty-free treat- 
ment under the GSP. 


Date: July 13, 1989 

File: HQ 555195 

CLA-2 CO:R:C:V 555195 DBI 
Category: Classification 


Mr. WILLIAM F. Jorrroy, JR. 
Custom House Brokers, INc. 
P.O. Box 698 

Nogales, Arizona 85628-0698 


Re: Eligibility of certain mini-blinds for duty-free treatment under 
the Generalized System of Preferences. 


Dear Mr. JoFFROY: 

This is in response to your letter of November 8, 1988, on behalf 
of Elkhart Door, Inc., requesting a ruling that mini-blinds manufac- 
tured in Mexico are eligible for duty-free treatment under the Gen- 
eralized System of Preferences (GSP). We regret the delay in re- 
sponding to your request. 


Facts: 


You advise that your client will be shipping U.S.-origin raw alu- 
minum flat coil stock in rolls of 36,000 inches to undergo the follow- 
ing manufacturing process: 
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(1) The aluminum flat coil stock will be fed through a rotating 
cold forming die which mechanically alters the flat stock into a 
crowned conical shape. Prior to this forming operation, the flat coil 
stock had been mechanically straightened to relieve the horizontal 
arc caused by the rolled stock. 

(2) The crowned stock will be punched, producing 2 to 6 eliptical 
holes for the assembly of the ladder cord. The center lines of the 
holes must be maintained within very tight tolerances. The number 
of holes depends on the overall length of the slat. A longer slat re- 
quires more holes. 

(3) The final operation involves the crowned stock to be cut to a 
finished length and for the four corners to be rounded and 
deburred. 

The manufacturing of the complete mini-blind consists of the fol- 
lowing steps: 

(1) The headrail, bottomrail and tilt rod are cut to length. 

(2) Holes are punched in both the headrail and bottomrails. 

(3) Slat material is crowned, punched and cut to length. 

(4) Cable tape and cords are cut to length. 

(5) Cable tape is attached to the tape rolls. 

(6) Tape roll supports are attached to the tape roll with cable 
tape. Then the cord lock, tilt rod, tilter, lock nut, headrail endcap 
and cord are fit into the headrail. 

(7) Bottomrail endcaps are inserted into the ends of the 
bottomrail. 

(8) Tape spacers are placed on the cable tape. 

(9) Slats are inserted into the cable tape. 

(10) Cord is threaded through the rout holes of the slat. 

(11) Bottomrail is attached to cable tape and cord at the proper 
height with cable tape grommet. 

(12) Tape lock is attached to tilter. 

(13) Completed blind is inserted into plastic sleeve. 

(14) Finished mini-blind is boxed for shipment. 

You state that the manufacturing steps performed on the raw 
aluminum adds $0.261 of value in Mexico. The value added in Mexi- 
co accounts for 27.2% to 54.4% of the articles’ total cost. You also 
note that the slats which are made in Mexico from the raw alumi- 
num are sold in the U.S. and Mexico as replacement slats. It is your 
position that the value of the U.S. aluminum in a raw state should 
be considered to be substantially transformed into a product of 
Mexico for GSP purposes because (1) extensive manufacturing steps 
are performed in Mexico (2) the value added in Mexico is 27.2% to 
54.4% of the value of the slat material and (3) an intermediate arti- 
cle of commerce is produced in Mexico (slats) from the imported raw 
aluminum which is then used in the assembly of the mini-blinds 
that will be imported into the U.S. 

Samples of the aluminum slats and a diagram has been submitted 
for examination. 
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Issue: 


Whether the operations performed on the raw aluminum flat coil 
stock result in a double substantial transformation, thereby ena- 
bling the cost or value of the constituent material to be counted to- 
ward the 35 percent value-content requirement for purposes of the 
GSP. 


Law and Analysis: 


Under the GSP, eligible products of a designated beneficiary 
country (BDC) which are imported directly into the U.S. qualify for 
duty-free treatment if the sum of the cost or value of the constitu- 
ent materials produced in the BDC plus the direct costs involved in 
processing the eligible article in the BDC is at least 35 percent of 
the article’s appraised value at the time of its entry into the US. 
See 19 U.S.C. 2463. 

The cost or value of materials which are imported into the BDC 
to be used in the production of the article, as here, may be included 
in the 35 percent value-content computation only if the imported 
materials undergo a double substantial transformation in the BDC. 
That is, the non-Mexican materials must be substantially trans- 
formed in Mexico into a new and different intermediate article of 
commerce, which is then used in Mexico in the production of the fi- 
nal imported article, the mini-blinds. 

The test for determining whether a substantial transformation 
has occurred is whether an article emerges from a process with a 
new name, character or use, different from that possessed by the ar- 
ticle prior to processing. See Texas Instruments Inc. v. United 
States, 69 CCPA 152, 681 F.2d 778 (1982). 

Customs application of the double substantial transformation re- 
quirement in the context of the GSP received judicial approval in 
The Torrington Company v. United States, 8 CIT 152, 596 F.2d 1563 
(1985). The court, after affirming Customs application of the double 
substantial transformation concept, said: 


Regulations promulgated by Customs define the term “materi- 
als produced” to include materials from third countries that 
are substantially transformed in the BDC into a new and differ- 
ent article of commerce. 19 CFR 10.177(a)(2). It is not enough to 
transform substantially the non-BDC constituent materials into 
the final article, as the material utilized to produce the final ar- 
ticle would remain non-BDC material. There must first be a 
substantial transformation of the non-BDC material into a new 
and different article of commerce which becomes “material pro- 
duced,” and these materials produced in the BDC must then be 
substantially transformed into a new and different article of 
commerce. It is noted that 19 CFR 10.177(a) distinguishes be- 
tween “merchandise produced in the BDC” and the cost or 
value of the “materials produced in the BDC” which demon- 
strates the contemplation of a dual substantial transformation 
requirement. 
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In Treasury Decision 78-400, 12 Cust. Bull. 875 (1978), the rear 
housing assembly of a motor was manufactured from flat steel stock 
of U.S. origin which was drawn through a series of dies in the BDC 
to form a cup-shaped rear housing. We held that the flat steel stock 
which was drawn into the cup-shaped rear housing was a substan- 
tially transformed constituent material, and the entire cost of its 
component was includable in the costs of materials in computing 
the 35 percent criterion. 

The facts in the present case are very similar to those in T.D. 
78-400. Here, the aluminum flat coil stock is fed through a rotating 
cold die which mechanically alters the flat stock into a crowned 
conical shape. According to our previous ruling, the processes per- 
formed on the raw aluminum constitutes a _ substantial 
transformation. 

We also find that the assembly of the finished aluminum slats 
with the other components, creating the final product, results in a 
second substantial transformation. The assembly of the constituent 
materials (aluminum slats) changes their character and results in a 
finished product which is recognized as a new and different article 
of commerce with a distinct name, character and use. 

Additionally, the assembly process involved a large number of 
components and a significant number of different operations, re- 
quires a relatively significant period of time as well as skill, and at- 
tention to detail, and results in a significant economic benefit to the 
BDC from the standpoint of both the value added to each compo- 
nent part and the overall employment by the operations. C.S.D. 
85-25, 19 Cust. Bull. 544 (1984). 

Finally, these operations are not the type of “pass-through” oper- 
ations which Congress intended to prohibit from receiving GSP ben- 
efits. “Keeping in mind the GSP’s fundamental purpose of fostering 
industrialization in beneficiary developing countries,” we believe 
that the operations performed in this instance are the type of sub- 
stantial operations contemplated by the GSP statute. See Torrington 
v. United States, 764 F.2d at 1571. 


Holding: « 

On the basis of the information submitted, it is our opinion that 
the cost or value of the constituent materials (aluminum slats) used 
in the assembly of the mini-blinds may be included for purposes of 
satisfying the 35 percent value-content requirement. 
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Marking: Country of origin, ostrich skins from South Africa, sub- 
stantial transformation into leather in Botswana. 


Date: July 18, 1989 

File: HQ 731504 

MAR-2-03 CO:R:C:V 731504 SO 
Category: Other; Marking; Classification 


Pric—E WATERHOUSE 
P.O. Box 1453 
Gaborone, Botswana 


Re: Tariff classification of ostrich skins from South Africa which 
are tanned in Botswana—possible prohibition. 


Dear Sir: 

This is in response to your letters dated December 1, 1987, and 
March 29, 1988, on behalf of Upperland Trading, addressed to the 
Regional Commissioner of Customs, New York Region, requesting a 
ruling on the tariff classification and rate of duty applicable to os- 
trich skins originating in South Africa, which are tanned and fin- 
ished in Botswana, presuming the sanctions of the Comprehensive 
Anti-Apartheid Act of 1986, Pub. L. 99-440, 100 Stat. 1086, as 


amended by H.J. Res. 756, Pub. L. 99-631, 100 Stat. 3515 (the Act) 
do not apply. 


Facts: 

Under the Act, the importation of certain South African prod- 
ucts, including agricultural products, byproducts and derivatives 
thereof is prohibited. The finished leather in question is derived 
from ostriches which are commercially farmed and then slaugh- 
tered in South Africa. The skins are limed, delimed and pickled in 
South Africa, then shipped to Botswana in huge plastic bags packed 
in brine. You have described the complex tanning process to which 
the skins are subjected in Botswana to convert them into finished 
ostrich leather. Customs must decide whether the tanning process 
amounts to a “substantial transformation,” changing the country of 
origin from South Africa to Botswana, and thus exempting the fin- 
ished leather from the import prohibitions of the Act. 

To confirm your description of the tanning process, the Customs 
Attache in Rome visited a plant owned by BGI, the largest tanner 
in Botswana. According to his report, the plant employs 100 per- 
sons. Ostrich skin tanning is a small portion of the business of the 
plant. About 2,000 ostrich skins arrive per month, of which 95 per- 
cent are from ostriches that are bred, raised, and slaughtered in 
South Africa. The skins are subjected to liming, deliming, and pick- 
ling in South Africa. They are shipped to Botswana in huge plastic 
bags packed in brine. The skins are cleaned and the fat removed 
before tanning. The tanning process involves the application of 
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chromium sulphate salt, followed by a retanning process with syn- 
thetic tanning to permanently preserve the skins. The skins are 
then dried on frames. At this point the skins are in a “crust state.” 
The term “tanning” includes the finishing of the crust leather by 
buffing, fat liquoring, drying, dyeing, trimming, drumming, measur- 
ing, grading and packing. After these steps, a piece of leather the 
size of the ostrich skin is produced. The leather is stretched until it 
is ready to be made into boots. An inventory of different colored 
leather is maintained in a warehouse. The finished ostrich leather 
is exported from Botswana via South Africa. The Customs Attache 
stated that this appeared to be a first class functional operation and 
expressed the opinion that substantial processing of ostrich skins 
takes place. 


Issue: 

Whether ostrich skins from South Africa which have been limed, 
delimed, and pickled and then shipped to Botswana for tanning, un- 
dergo a “substantial transformation” which changes the country of 
origin so that the sanctions of the Act would not apply to U.S. im- 
ports. If permitted entry into the U.S., what is the classification and 
rate of duty applicable to tanned and finished ostrich leather from 
Botswana? 


Law and Analysis: 

The Act prohibits the importation into the United States of any 
“(1) agricultural commodity or product or any byproduct of deriva- 
tive thereof [or] (2) article that is suitable for human consumption, 
that is a product of South Africa * * *.” See also 31 CFR 545.205. 
Under these provisions, the importation into the U.S. of South Afri- 
can products which were classifiable in Schedule 1, Tariff Schedules 
of the United States (TSUS), with certain exceptions, has been pro- 
hibited (Part 545, South African Transactions Regulations [SATR], 
31 CFR Part 545, Product Guidelines). Ostrich skins from South Af- 
rica were classifiable in Schedule 1, TSUS, and, therefore, are pro- 
hibited items. Section 545.411, SATR (31 CFR 545.11), provide that 
products of third countries, e.g., Lesotho, Botswana or Swaziland, 
which are transshipped through South Africa for exportation to the 
U.S. are not prohibited imports simply because of this transship- 
ment. Section 545.414, SATR (31 CFR 545.414), states that determi- 
nations of country of origin for purposes of this part will be made in 
accordance with normal Customs rules of origin. 

The term “country of origin” is defined in 19 CFR 134.1(b) as the 
“country of manufacture, production, or growth of any article of 
foreign origin entering the United States.” Further work or materi- 
al added to an article in another country must effect a substantial 
transformation in order to render such other country the “country 
of origin” within the meaning of these regulations. 
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For a substantial transformation to be found, an article having a 
new name, character and use must emerge from the processing. See 
United States v. Gibson-Thomsen Co., Inc., 27 C.C.P.A. 267, C.A.D. 
98 (1940). The issue before the Customs Court in that case was 
whether hairbrushes and toothbrushes manufactured in the U.S. by 
inserting bristles into wooden handles imported from Japan were 
required to be marked as products of Japan. After careful examina- 
tion of the statute and its legislative history, the court concluded 
that Congress had not intended the marking requirements to con- 
tinue to apply to an imported article which is used in the U.S. as a 
material in the manufacture of a new article having.a new name, 
character and use, and which consequently loses its separate identi- 
ty in the finished product. 

This decision was followed and quoted extensively in Grafton 
Spools, Ltd. v. United States, 45 Cust. Ct. 16, 22, C.D. 2190 (1960), in 
which empty metal spools imported from England and wrapped in 
the U.S. with inked ribbons to create tyepwriter ribbons and busi- 
ness machine ribbons were found to have lost their identity in the 
finished product. The court observed that what the ribbon manufac- 
turers were selling were ribbons, which of course had to be wound 
on a spool, but it was the ribbon and not the spool which the manu- 
facturer’s customers were interested in purchasing. 

The Courts and Customs Headquarters have issued numerous de- 
cisions concerning the issue of substantial transformation, several 
of which are relevant to the facts of this case. Of particular signifi- 
cance are two Customs rulings concerning fish caught within the 
territorial waters of the Soviet Union, #049721, dated May 23, 
1977, and #707570, dated October 11, 1978. In those cases the 
heads and viscera were removed on the Soviet trawlers, the fish 
were chilled for preservation and then delivered to a Korean 
processing plant where they were defrosted, detailed, skinned, fil- 
leted and frozen into blocks. The decision held that the fish landed 
in Korea were substantially changed, and the frozen fish fillets con- 
sidered to be of Korean origin. 

Koru North America v. United States, Slip Op. 88-162 (Court of 
International Trade, decided November 23, 1988), is the most recent 
judicial decision involving the issue of substantial transformation in 
the context of 19 U.S.C. 1304. Specifically, the court considered 
whether the processing of headed and gutted fish in South Korea by 
thawing, skinning, boning, trimming, refreezing and packaging, 
changed the name, character or use of the fish so as to effect a sub- 
stantial transformation and render Korea the country of origin for 
marking purposes. The court concluded that the processing per- 
formed in Korea constituted a substantial transformation because it 
changed the name of the article from “headed and gutted fish” to 
“individually quick-frozen fillets” and more importantly, because it 
vastly changed the fish’s character. In this regard, the court noted 
that while the fish arrived in Korea with the look of a whole fish, 
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when they leave they no longer possess the essential shape of the 
fish. The court also noted that the fillets are considered discrete 
commercial goods which are sold in separate areas and markets. 
The fact that the products also have different tariff classifications 
was found to be additional evidence of substantial transformation. 
In National Juice Products Association v. United States, 10 CIT 
48, 628 F. Supp. 978 (1986), the Court of International Trade consid- 
ered the effects, for purposes of marking, of domestic processing of 
foreign orange juice concentrate. The court upheld Customs deter- 
mination that imported orange juice concentrate is not substantial- 
ly transformed when it is mixed with water, orange essences, or- 
ange oil and in some cases, fresh juice and either packaged in cans 
and frozen or pasturized, chilled and packed in liquid form. Customs 
found, and the court agreed, that the domestic processing did not 
produce an article with a new name, character or use because the 
essential character of the final product was imparted by the import- 
ed concentrate and not the domestic processing. The court stated 
that, “The retail product in this case is essentially the juice concen- 
trate derived in substantial part from foreign grown, harvested and 
processed oranges. The addition of water, orange essences and oils 
to the concentrate, while making it suitable for retail sale, does not 
change the fundamental character of the product, it is still essen- 
tially the product of the juice of oranges.” Therefore, the orange 


juice products had to be marked with the country of origin of the 
imported concentrate. 

After careful review of all of the recent decisions and the facts in 
this case, we believe that the tanning process to which the ostrich 
skins are subjected in Botswana amounts to a substantial transfor- 
mation of the South African skins into finished ostrich leather suit- 
able for making boots. 


Holding: 

We have carefully reviewed this matter and, in accordance with 
established procedures concerning the Act, have coordinated the de- 
cision with the Office of Foreign Assets Control of the Treasury De- 
partment (OFAC). We are of the opinion that the tanning process 
described above to which the South African ostrich skins are sub- 
jected in Botswana results in a substantial transformation of the 
skins into an article having a different name, character or use. Ac- 
cordingly, the finished ostrich leather is considered to be product of 
Botswana, and the sanctions of the Comprehensive Anti-Apartheid 
Act of 1986 would not apply to U.S. imports. The ostrich skin leath- 
er from Botswana may be imported into the U.S. in unlimited quan- 
tities without restriction, even though transshipped through South 
Africa. 

Effective January 1, 1989, the United States implemented the 
Harmonized Tariff Schedule (HTS). Ostrich skins are classifiable 
under the provision for leather of other animals: not fancy, in sub- 
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heading 4107.90.3000 HTS. The rate of duty is 5 percent ad 
valorem. If fancy, the merchandise would be classifiable in subhead- 
ing 4107.90.6000, HTS. The rate of duty is 2.4 percent ad valorem. 


(C.S.D. 89-121) 


Marking: Country of origin marking of sockets. 


Date: July 25, 1989 

File: HQ 731572 

MAR 2-05 CO:R:C:V 731572 LR 
Category: Marking 


Ropney O. THORSON 

SKADDEN, Arps, SLATE, MEAGHER & FLOM 
1440 New York Avenue NW 
Washington, DC 20005 


Re: Country of origin marking of sockets. 


Dear Mr. THORSON: 

This is in response to your letter dated July 1, 1988, on behalf of 
Mechanics Tools, Inc. requesting an exception from country of ori- 
gin marking requirements for certain forgings imported from Tai- 
wan for manufacture by its National Hand Tool (NHT) division into 
sockets, socket wrench extensions and adapters. Representative 
samples of the rough forgings, samples of the finished tools and a 
video tape of the processing operations have been submitted. We re- 
gret the delay in responding. 


Facts: 

The imported article is a rough forging produced on either a cold 
forging press or a former. The operations described below are per- 
formed in the U.S. in order to produce a usable socket, extension or 
adapter. The finished items become parts of a socket set with either 
¥,", %” or %2" drives, the drive sizes most commonly used. 


Domestic Processing: 

1. Lathing—consists of two metal removal operations to achieve 
shape and dimensional requirements. 

2. Drilling—this removes stock from the center of the blank to 
provide a cavity necessary for bolt and fastener clearance. 

3. Centerless Grinding—each piece is run between two grinding 
wheels which grind the outer wall to a specified diameter and wall 
thickness. 

4. Marking—the sockets are marked with the size of the opening 
and the brand name. 
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5. Heat Treatment—to assure that the final hardness specifica- 
tions for the product are met. The process includes heating in a fur- 
nace for about 40-50 minutes, placing parts in a “quench tank”, 
washing, and tempering where the items are again put in a furnace 
and heated to about 600 degrees F. for about one hour. 

6. Hardness and Torque Strength Tests performed. 

7. Sand Blasting—to remove the scale that has formed during the 
heat treating process. 

8. Tumbling—in rotating drums with sand and water to remove 
metal burrs and smooth surface. 

9. Chemical Vibration—parts placed in machines with stone me- 
dia and chemical compound and physically vibrated to polish the 
parts. 

10. Acid Dip—immersion into vat of hydochloric acid to clean 
parts. 

11. Plating—by nickel-chrome electroplating process. 

12. Painting—of inside surfaces to achieve a uniform appearance. 

13. Quality Controls—of the work in progress at various stages of 
operations. 


Issue: 


Whether the above-described processing operations substantially 
transform the imported article so that they are excepted from indi- 


vidual country of origin marking requirements. 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
generally requires, subject to certain specified exceptions, that eve- 
ry article of foreign origin imported into the U.S. be marked to indi- 
cate the country of origin to the ultimate purchaser in the U.S. Part 
134, Customs Regulations (19 CFR Part 134), implements the coun- 
try of origin marking requirements and exceptions of 19 U.S.C. 
1304. An ultimate purchaser is defined in section 134.1, Customs 
Regulations (19 CFR 134.1), as “the last person in the U.S. who will 
receive the article in the form in which it was imported.” The regu- 
lation further provides if an imported article will be used in manu- 
facture, the manufacturer may be the ultimate purchaser if he sub- 
jects the imported article to a process which results in a substantial 
transformation. However, if the manufacturing process is merely a 
minor one which leaves the identity of the imported article intact, 
19 CFR 134.1(d)(2) provides that the consumer or user of the article, 
who obtains the article after the processing, will be regarded as the 
ultimate purchaser. 

According to U.S. v. Gibson-Thomsen Company, Inc. 27 CCPA 267 
(1940), a manufacturer is considered to be an ultimate purchaser if 
a manufacturing process is performed on an imported item so that 
the item is substantially transformed in that it loses its identity and 
becomes an integral part of a new article with a new name, charac- 
ter or use. The court determined that in such circumstances, the 
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imported article is excepted from individual marking. Only the out- 
ermost container is required to be marked. See section 134.35, Cus- 
toms Regulations (19 CFR 134.35). 

In Midwood Industries v. United States, 64 Cust. Ct. 499, C.D. 
4026, 313 F. Supp. 951 (1970), the Customs Court considered the ef- 
fect of U.S. processing on the country of origin marking require- 
ments of imported steel forgings. Although the edges of the forgings 
were legibly and conspicuously marked with the country of origin 
at the time of importation, the mark was obliterated or destroyed 
during the course of the domestic processing. The processes in- 
volved in finishing the imported articles included cutting, boring, 
facing, spotfacing, drilling, tapering, threading, bevelling, heating 
and compressing. The court found that the marking was sufficient 
because the processing substantially transformed the imported forg- 
ings into fittings and flanges. As such, the court found that the U.S. 
processor was the ultimate purchaser of the imported merchandise 
and that the removal of the marking during processing was 
acceptable. 

Although the court based its decision in part on the fact that the 
processing changed a producer’s forging to a consumer’s flange, the 
decision makes clear that numerous machining operations were 
performed in the U.S. which imparted essential characteristics to 
the forgings that enabled them to be used as fittings and flanges. 
For example, there was testimony that the rough forgings have no 
connecting ends and therefore, cannot be used to connect pipes of 
matching size, the essential purpose of fittings. 

Customs has previously ruled on the amount and kind of further 
processing which would substantially transform a socket blank. In 
T.D. 74-12(3), November 1, 1973, Customs determined that the 
processing of fully machined components of socket wrench sets by 
heat treating, grinding, vibrating, polishing to remove scale or 
blemishes resulting from the heat treatment, plating, assembly, in- 
spection and identification marking, does not result in a substantial 
transformation of the imported components within the meaning of 
19 CFR 134.35. 

This decision was affirmed in a subsequent Headquarters Ruling 
Letter (HQ 711320, March 6, 1981). In that case, socket blank from 
Japan were to be processed in the U.S. as follows: removal of minor 
imperfection from the imported socket blanks by a grinding or 
wrenching process, die-stamping the blanks with an appropriate 
logo, a multi-step heat treatment, vibratory rotofinishing, chrome 
plating, and further assembly and packing. Customs determined 
that none of these processes substantially transformed the imported 
articles. 

The underlying rationale for these determinations is that the do- 
mestic processing operations are minor finishing operations which 
do not change the name, character or use of the article. See also HQ 
721462 (ratchet set that is subjected to the various minor finishing 
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operations of the kind described in T.D. 74-12(3) are not substan- 
tially transformed). In a subsequent ruling involving imported sock- 
ets, Customs determined that the processing performed in HQ 
711320 would constitute a substantial transformation if coupled 
with substantial machining operations. See HQ 717662, October 25, 
1981. 

In contrast to the forgings in T.D. 74-12(3) and HQ 711320 which 
were fully machined at the time of importation, in the present case, 
the forgings are imported in a rough condition with a significant 
amount of machining to be done to enable the finishing operations 
to be accomplished. While the imported forgings resemble the size 
and shape of the finished articles, they are not yet machined to the 
actual dimensions. In order to achieve the shape and dimensional 
requirements, the forgings have to be lathed, drilled to remove 
stock from the center to provide a cavity necessary for bolt and fast- 
ener clearance, and ground to make the outer wall a specified diam- 
eter and wall thickness. These machining operations, unlike the 
other more cosmetic or minor processing operations such as identifi- 
cation marking, sand blasting, tumbling, and plating, change the 
fundamental character of the imported article from forgings to 
sockets, adapters and extensions and enable the product to be used 
as socket wrench tools. We conclude that the domestic processing 
substantially transforms the imported forgings into an article with 
a new name, character or use. 

Holding: 

For purposes of 19 U.S.C. 1304, the processing of imported forg- 
ings in the U.S. in the manner set forth above constitutes a substan- 
tial transformation and the U.S. importer/manufacturer is consid- 
ered the ultimate purchaser. Accordingly, the imported forgings are 
excepted from country of origin marking under 19 CFR 134.35, pro- 
vided the district director is satisfied that they will be used only in 
this manner and will not be otherwise sold and that they will reach 
the ultimate purchaser in their original containers which are prop- 
erly marked to indicate the country of origin of the forgings. 


(C.S.D. 89-122) 


Marking: Country of origin marking of ostrich skins from South Af- 
rica, substantial transformation into leather in England and 
Botswana. 


Date: July 18, 1989 

File: HQ 731625 

MAR-2-03 CO:R:C:V 731625 SO 
Category: Other, Marking 
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Davin F. GREENLEAF 

District Director oF CusToMS 
P.O. Box 619050 

Dallas/Ft. Worth, Texas 75261 


Re: Ostrich skins from South Africa—possible prohibition. 


Dear Sr: 

In your memorandum of July 20, 1988, you requested a Head- 
quarters decision on whether the sanctions of the Comprehensive 
Anti-Apartheid Act of 1986, Pub. L. 99-440, 100 Stat. 1086, as 
amended by H.J. Res. 756, Pub. L. 99-631, 100 Stat. 3515 (the Act) 
would apply to tanned and finished ostrich leather imported from 
England and Botswana. 


Facts: 

Under the Act, the importation of certain South African prod- 
ucts, including agricultural products, byproducts and derivatives 
thereof, is prohibited. The finished leather in question is derived 
from ostriches that are bred, raised and slaughtered in South Afri- 
ca. The skins are then limed, delimed, and pickled in South Africa 
before they are exported to a second country for further processing. 
If Customs decides that the skins of South African origin undergo a 
“substantial transformation” in a second country, then the country 
of origin of the tanned and finished ostrich leather imported into 
the U.S. from that second country would be changed, and the leath- 
er would be exempted from the import prohibitions of the Act. 

Beginning in early 1987, importers who had previously dealt ex- 
clusively with South African suppliers, began importing finished os- 
trich leather claimed to be from England, Botswana, and other 
countries. They claimed that the complex tanning and finishing 
processes to which the South African skins are subjected in those 
countries amounts to a substantial transformation, thus changing 
the country of origin. 

Notices of redelivery were issued to two of the importers, Justin 
Boot Company (Justin) of Fort Worth, Texas, and Nocona Boot Com- 
pany (Nocona) of Nocona, Texas, on June 22, 1988, covering 16 ship- 
ments of ostrich leather from South Africa consigned to Justin val- 
ued at $1,685,022, and 8 shipments consigned to Nocona valued at 
$379,244. The notices were issued based on your belief that the 
skins are tanned in South Africa, and the processing done in En- 
gland and Botswana is merely “finishing.” The notices were re- 
scinded on July 21, 1988, by your office, and the importation of os- 
trich skins tanned in other countries allowed pending a Headquar- 
ters determination on whether a substantial transformation has 
occurred. 
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ENGLAND 


All of the skins are subjected to liming, deliming, and pickling in 
South Africa. The ostrich skins arrive in England from South Afri- 
ca in rough tanned crust condition, without any dyeing. According 
to the U.S. Fish and Wildlife Service, “crust” indicates a raw skin 
that has been merely preserved, such as salted or pickled. The 
crusting process simply stabilizes the skins so that they can be 
transported conveniently. Rough tanned crust is shaved and partial- 
ly stripped out in order to produce leather which is uniform in color 
and texture. 

The attorney for the importers furnished a legal brief which in- 
cluded a detailed description of the tanning process in England. 
Samples of the ostrich leather in each stage of the operation were 
also supplied. According to the attorney, the leather is sorted by col- 
or, measured and weighed. A “retanning” is then carried out which 
involves the following processes: the leather is rewetted and 
washed; the PH is adjusted to control absorption of tanning materi- 
al; chrome tanning material is applied, the leather is neutralized, 
washed again, and then hung to dry. Following this retanning pro- 
cess the leather is drum dyed to achieve the required color. It is 
then sprayed several times to achieve a uniform color, softened and 
packaged. 

A description of the tanning process performed in England pro- 
vided by the shipper, MILEGRACE MARKETING, LTD. 
(MILEGRACE), can be summarized as follows: (1) the rough tanned 
crust leather is sorted for tannage color variation, substance and 
quality; (2) weights and measures of the individual skins are record- 
ed; (3) the skins undergo a re-tannage process carried out by tan- 
nery drum. The leather is then (4) drum dyed to achieve the re- 
quired color; (5) horsed up to stabilize the tannage and let excessive 
water bleed out; (6) toggled and nailed to dry; (7) sorted for varia- 
tion of color and substance; (7) sprayed with base color to get all of 
the leather the same desired color; (8) dry milled in a dry drum to 
soften the leather and improve the grain characteristic; (9) mea- 
sured, substance checked and again color sorted; (10) hand sprayed 
to achieve the correct top color finish; (11) left over-night in a hu- 
mid controlled room; (12) hand sprayed to apply a fixing finish; and 
(13) further hand sprayed with final top finish. The finished leather 
is then sorted for any color variations and packed in bundles for 
dispatch. 

The Customs Attache in London, requested H.M. Customs & Ex- 
cise (HMCE) to visit the tanner S.O. ROWE AND SON PLC, and de- 
termine if a tanning process takes place in England and if it is sub- 
stantial. He also requested HMCE to visit MILEGRACE to deter- 
mine whether that company is acting as a transshipment point for 
finished ostrich skins from South Africa. Their report stated that, 
“From our inspection of the process, it would appear that the im- 
ported tanned skins do undergo a substantial processing to produce 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 45, NOVEMBER 8, 1989 


conditioned products.” It was also reported that MILEGRACE 
ceased operations as the exporter of skins when JAYPAR LTD. was 
created. JAYPAR buys their “finished” skins from S.O. ROWE and 
subsequently exports them to the U.S. 

We requested the Research Division at Headquarters, to examine 
the samples and to review the documentation supplied to aid us in 
determining the complexity of the further processing in England. 
The analytical results support the contention that the hides have 
been subjected to extensive processing in England. The ostrich skins 
were found to have undergone the steps involved in producing 
leather suitable for shoe uppers (side leather) from cowhide. In sum- 
mary, evidence was found that the samples have undergone the fol- 
lowing processes: (1) Washing, (2) Retanning, (3) Bleaching/whiten- 
ing, (4) Slicing/splitting, (5) Dyeing, and (6) Finishing (coated with 
nitrocellulose material). 


BoTswANA 


The Customs Attache in Rome visited a plant owned by BGI, the 
largest tanner in Botswana. According to his report, the plant em- 
ploys 100 persons. Ostrich skin tanning is a small portion of the 
business of the plant. About 2,000 ostrich skins arrive per month, of 
which 95 percent of them are from ostriches that are bred, raised, 
and slaughtered in South Africa. The skins are subjected to liming, 
deliming, and pickling in South Africa. The wet skins arrive in Bot- 
swana in huge plastic bags packed in brine. The skins are cleaned 
and the fat removed before tanning. The tanning process involves 
the application of chromium sulfate salt, followed by a retanning 
process with synthetic tannins to permanently preserve the skins. 
The skins are then dried on frames. At this point the skins are in a 
“crust state.” The term tanning includes the finishing of the crust 
leather by buffing, fat liquoring, drying, dyeing, trimming, drum- 
ming, measuring, grading and packing. After these steps, a piece of 
leather the size of the ostrich skin is produced. The leather is 
stretched until it is ready to be made into boots. An inventory of dif- 
ferent colored leather is maintained in a warehouse. Some of this 
inventory is exported to Dallas/Ft. Worth. Other finished leathers 
are exported from Botswana via South Africa. The Customs Attache 
stated that this appeared to be a first class functional operation and 
expressed the opinion that substantial processing of ostrich skins 
takes place. 


Issue: 

Whether ostrich skins from South Africa which have been limed, 
delimed, and pickled in South Africa and are then tanned in En- 
gland and Botswana, undergo a “substantial transformation” which 
changes the country of origin so that the sanctions of the Act would 
not apply to U.S. imports. 
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Law and Analysis: 

The Act prohibits the importation into the United States of any 
“(1) agricultural commodity or product or any byproduct or deriva- 
tive thereof [or] (2) article that is suitable for human consumption, 
that is a product of South Africa * * *.” See also 31 CFR 545.205. 
Under these provisions, the importation into the U.S. of South Afri- 
can products which were classifiable in Schedule 1, Tariff Schedules 
of the United States (TSUS), with certain exceptions, has been pro- 
hibited (Part 545, South African Transactions Regulations [SATR], 
31 CFR Part 545, Product Guidelines). Ostrich skins from South Af- 
rica were classifiable in Schedule 1, TSUS, and therefore are pro- 
hibited items. Section 545.411, SATR (31 CFR 545.11), provides that 
products of third countries, e.g., Lesotho, Botswana, or Swaziland, 
which are trans-shipped through South Africa for exportation to the 
U.S. are not prohibited imports simply because of this transship- 
ment. Section 545.414, SATR (31 CFR 545.414), states that determi- 
nations of country of origin for purposes of this part will be made in 
accordance with normal Customs rules of origin. 

The term “country of origin” is defined in 19 CFR 134.1(b) as the 
“country of manufacture, production, or growth of any article of 
foreign origin entering the United States.” Further work or materi- 
al added to an article in another country must effect a substantial 
transformation in order to render such other country the “country 
of origin” within the meaning of these regulations. 

For a substantial transformation to be found, an article having a 
new name, character and use must emerge from the processing. See 
United States v. Gibson-Thomsen Co., Inc. 27 C.C.P.A. 267, C.A.D. 98 
(1940). The issue before the Customs Court in that case was whether 
hairbrushes and toothbrushes manufactured in the U.S. by in- 
serting bristles into wooden handles imported from Japan were re- 
quired to be marked as products of Japan. After careful examina- 
tion of the statute and its legislative history, the court concluded 
that Congress had not intended the marking requirements to con- 
tinue to apply to an imported article which is used in the U.S. asa 
material in the manufacture of a new article having a new name, 
character and use, and which consequently loses its separate identi- 
ty in the finished product. 

This decision was followed and quoted extensively in Grafton 
Spools, Ltd. v. United States, 45 Cust. Ct. 16, 22, C.D. 2190 (1960), in 
which empty metal spools imported from England and wrapped in - 
the U.S. with inked ribbons to create typewriter ribbons and busi- 
ness machine ribbons were found to have lost their identity in the 
finished product. The court observed that what the ribbon manufac- 
turers were selling were ribbons, which of course had to be wound 
on a spool, but it was the ribbon and not the spool which the manu- 
facturer’s customs were interested in purchasing. 
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The Courts and Customs Headquarters have issued numerous de- 
cisions concerning the issue of substantial transformation, several 
of which are relevant to the facts of this case. Of particular signifi- 
cance are two Customs Rulings concerning fish caught within the 
territorial waters of the Soviet Union, #049721, dated May 23, 
1977 and #707570, dated October 11, 1978. In those cases the heads 
and viscera were removed on the Soviet trawlers, the fish were chil- 
led for preservation and then delivered to a Korean processing 
plant where they were defrosted, detailed, skinned, filleted and fro- 
zen into blocks. The decision held that the fish landed in Korea 
were substantially changed, and the frozen fish fillets considered to 
be of Korean origin. 

Koru North America v. United States, Slip Op. 88-162 (Court of 
International Trade, decided November 23, 1988), is the most recent 
judicial decision involving the issue of substantial transformation in 
the context of 19 U.S.C. 1304. Specifically, the court considered 
whether the processing of headed and gutted fish in South Korea by 
thawing, skinning, boning, trimming, refreezing and packaging, 
changed the name, character or use of the fish so as to effect a sub- 
stantial transformation and render Korea the country of origin for 
marking purposes. The court concluded that the processing per- 
formed in Korea constituted a substantial transformation because it 
changed the name of the article from “headed and gutted fish” to 
“individually quick-frozen fillets” and more importantly, because it 
vastly changed the fish’s character. In this regard, the court noted 
that while the fish arrived in Korea with the look of a whole fish, 
when they leave they no longer possess the essential shape of the 
fish. The court also noted that the fillets are considered discrete 
commercial goods which are sold in separate areas and markets. 
The fact that the products also have different tariff classifications 
was found to be additional evidence of substantial transformation. 

In National Juice Products Association v. United States, 10 CIT 
48, 628 F.Supp. 978 (1986), the Court of International Trade consid- 
ered the effects, for purposes or marking, of domestic processing of 
foreign orange juice concentrate. The court upheld Customs deter- 
mination that imported orange juice concentrate is not substantial- 
ly transformed when it is mixed with water, orange essences, or- 
ange oil and in some cases, fresh juice and either packaged in cans 
and frozen or pasteurized, chilled and packed in liquid form. Cus- 
toms found, and the court agreed, that the domestic processing did 
not produce an article with a new name, character or use because 
the essential character of the final product was imparted by the im- 
ported concentrate and not the domestic processing. The court stat- 
ed that, “The retail product in this case is essentially the juice con- 
centrate derived in substantial part from foreign grown, harvested 
and processed oranges. The addition of water, orange essences and 
oils to the concentrate, while making it suitable for retail sale, does 
not change the fundamental character of the product, it is still es- 
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sentially the product of the juice of oranges.” Therefore, the orange 
juice products had to be marked with the country of origin of the 
imported concentrate. 

After careful review of all of the recent decisions and the facts in 
this case, we believe that the retanning process to which the ostrich 
skins in rough tanned crust condition are subjected in England, and 
the tanning process to which the ostrich skins are subjected in Bot- 
swana, amount to substantial transformations of the South African 
skins into finished ostrich leather suitable for making boots. TD 
54740 of November 26, 1958, cited by the Customs National Import 
Specialist as the basis for a contrary recommendation would not ap- 
ply in our opinion, inasmuch as the referenced laws (19 U.S.C. 1362, 
1367) were repealed in 1962, and the restrictions on the importation 
of certain furskins originating in the Soviet Union (formerly found 
in Schedule 1, TSUS, Subpart B, Headnote 4) were rescinded in Oc- 
tober, 1988. We note that furskins which were “raw or not dressed, 
or dressed” were specifically prohibited. Therefore, the dressing of 
furskins outside the Soviet Union did not remove them from the 
sanctions provided by the headnote. As stated, the Act specifically 
provides that determinations shall be made in accordance with nor- 
mal Customs rules of origin. 

Holding: 

We have carefully reviewed this matter and, in accordance with 
established procedures concerning the Act, have coordinated the de- 
cision with the Office of Foreign Assets Control of the Treasury De- 
partment. We are of the opinion that the retanning and tanning 
processes described above to which the South African ostrich skins 
are subjected, result in a substantial transformation of the skins in- 
to an article having a different name, character or use. Accordingly, 
the finished ostrich leather is considered to be product of the coun- 
try where substantially transformed, and the sanctions of the Com- 
prehensive Anti-Apartheid Act of 1986 would not apply to U.S. im- 
ports. The ostrich skin leather from Botswana may be imported into 
the U.S. in unlimited quantities without restriction, even though 
transshipped through South Africa. 

As requested, the samples are returned. Copies of this decision 
may be released to all concerned parties. 
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Copyright: Infringing microcomputers (IBM Personal Computer XT 
BIOS) returned to country of export pursuant to 19 CFR 133. 47. 


Date: July 18, 1989 

File: HQ 732279 

CPR-3 CO:R:C:V 732279 SO 
Category: Copyright 


U.S. Customs SERVICE 

District DirEcTOR OF CUSTOMS 
ATTN: ISET 

300 South Ferry Street 

Terminal Island, California 90731 


Re: Suspected copyright infringement—“1501512 (IBM Personal 
Computer XT BIOS)”—Headquarters Issuance No. 84-09, effective 
February 22, 1984—IBM Corporation Registration No. TX 
1-178-234, published February 23, 1982—return to country of ex- 
port (19 CFR 133.47). 


Dear Sir: 
Your memorandum of March 27, 1989, requested a Headquarters 


decision pursuant to section 133.43(c)(1), Customs Regulations (19 
CFR 133.43(c)(1)), concerning possible infringement of the above ref- 
erenced copyright recordation. 


Facts: 


A shipment of (——) sets of (Co. 1) personal computers, manufac- 
tured in (——) arrived at Los Angeles consigned to (Company name) 
(Co. 1). The shipment was detained by Customs on suspicion of copy- 
right infringement of the IBM Personal Computer XT BIOS Code 
(No. TX 1-178-234). (Co. 1) denied infringement. IBM posted the re- 
quired surety bond and submitted a legal brief in support of their 
demand that the imported personal computers be excluded from en- 
try into the U.S. The detained articles were placed under “construc- 
tive” custody at the premises of (Co. 1) No legal brief was filed by 
(Co. 1). 

However, on April 25, 1989, after the file was submitted to Head- 
quarters for a decision on the infringement issue, (Co. 1) requested 
that it be allowed to export this product back to the country of ex- 
port pursuant to section 133.47, Customs Regulations (19 CFR 
133.47). In order to avoid delay while waiting for a formal determi- 
nation from Headquarters, (Co. 1) conceded that their (——) and 
(——) products imported from (Company name) (Co. 2) constitute in- 
fringing copies and argued that (Co. 1) a subsidiary of (Co. 2) had no 
reason to believe that the ROM BIOS in question was infringing be- 
cause (Co. 2) engaged a third party U.S. company unrelated to (Co. 
1) or (Co. 2) to provide (Co. 2) with a non-infringing ROM BIOS. You 
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refuse to grant this request, and allowed the matter to remain in 
Headquarters for a decision. 

In a letter to Headquarters dated June 20, 1989, Allen R. Grogan, 
Esq., explained that the computers detained by Customs were pro- 
duced pursuant to an agreement dated May 22, 1986, between (Co. 
3) a subsidiary of (Co. 2) and (Co. 4) a California corporation unrelat- 
ed to (Co. 1) or (Co. 2) to design and develop an IBM-compatible 
microcomputer. Obviously, (Co. 3) and (Co. 2) anticipated that (Co. 4) 
would provide a non-infringing ROM BIOS. He further stated that 
(Co. 1) had no reason to believe that their act (of importing the in- 
fringing articles) constituted a violation of law. 


Issue: 


Would (Co. 1) be allowed to return the infringing articles to the 
country of export (——) pursuant to 19 CFR 133.47? 


Law and Analysis: 


Section 602(b) of the Copyright Law (17 U.S.C. 602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement of copyright if this title 
had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provided that, “Articles im- 
ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer has no rea- 
sonable grounds for believing that his or her acts constituted a vio- 
lation of law.” 

Section 133.47, Customs Regulations (19 CFR 133.47) states that 
detained articles may be returned to the country of export whenev- 
er it is shown to the satisfaction of the district director that the im- 
porter had no reasonable grounds for believing that his actions con- 
stituted a violation of the Act. If the district director is in doubt as 
to whether the articles should be returned, the matter may be for- 
warded to Headquarters for decision. In this regard, we note that 
the regulation permits a decision to allow the articles to be re- 
turned to the country of export to be made by the district director 
at any stage of the proceedings (“whenever”), even after the file has 
been submitted to Customs Headquarters for a decision on 
infringement. 


Holding: 

We are of the opinion that (Co. 1) has a valid claim that they had 
no reasonable grounds for believing that their act constituted a vio- 
lation of law. The district director is hereby authorized to allow the 
return of the imported articles to the country of export. The bond of 
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the copyright owner shall be returned. Copies of this decision may 
be furnished to all interested parties. 





U.S. Customs Service 
Proposed Rulemaking 


PROPOSED CUSTOMS REGULATION AMENDMENT TO THE 
DEFINITION OF SWITCHBLADE KNIVES; EXTENSION OF 
TIME FOR COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
the proposed amendment to the Customs Regulations relating to 
the definition of switchblade knives. A notice inviting the public to 
comment on the proposal was published in the Federal Register on 
August 18, 1989 (54 FR 34186), and comments were to have been re- 
ceived on or before October 17, 1989. A request has been received to 
extend the period of time for comments for an additional 60 days. 
The request points out that many individuals who might wish to 
comment on the proposal are not regular readers of the Federal 
Register. They are members of organizations and would only re- 
ceive notice of the proposal through membership mailings from the 
organizations which cannot be accomplished within the original 
time period allowed for comments. In view of the arguments 
presented, the request is granted. 


DATE: Comments will now be accepted if received on or before De- 
cember 17, 1989. 


ADDRESS: Comments (preferably in triplicate) should be submitted 
to and may be inspected at the Regulations and Disclosure Law 
Branch, U.S. Customs Service, Room 2119, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Samuel Orandle, 
Value, Special Programs and Admissibility Branch, Commercial 
Rulings Division (202) 566-5765. 


Dated: October 20, 1989. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, October 27, 1989 (54 FR 43826)] 
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UNITED STATES, PLAINTIFF v. Mopes, INc., AND JAIKISHAN C. BUDHRANI, 
DEFENDANTS 


Court No. 89-04-00206 
[Defendants’ motion to dismiss denied.] 
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OPINION AND ORDER 


CarMAN, Judge: Plaintiff United States of America (the govern- 
ment) initiated this suit pursuant to 28 U.S.C. § 1582 (1982) and 19 
U.S.C. § 1592 (1982) to recover a civil penalty from defendants for 
misrepresenting the value of imported costume jewelry from Tai- 
wan. The government in its complaint seeks recovery of a penalty 
against the defendants jointly and severally in the amount of the 
value of the imported merchandise with interest, or in the alterna- 
tive in an amount appropriate to the level of culpability found by 
this Court after a trial. Defendants Modes, Inc. (Modes), and Jaik- 
ishan C. Budhrani, move to dismiss the complaint under Rule 
12(b)(1) for lack of subject matter jurisdiction, or in the alternative 
to dismiss the complaint as premature. For the reasons set forth be- 
low, this Court denies the motion. 


BACKGROUND 


The complaint in this case alleges the defendants, through fraud, 
gross negligence or negligence, declared in their entry papers only 
approximately half of the true invoice value of seventy-four ship- 
ments of costume jewelry imported from Taiwan in 1984. The gov- 
ernment in its response to Defendants’ Motion to Dismiss contends 
that Modes, its president and sole shareholder Mr. Budhrani, and 
ITAI International Co., Ltd. of Taipei engaged in a dual invoicing 
scheme designed by ITAI to avoid income taxes in Taiwan. 


55 
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After various administrative efforts to obtain pertinent docu- 
ments from Modes relevant to the alleged dual invoicing scheme, 
the United States Customs Service (Customs) issued a pre-penalty 
notice to Modes in April of 1988 proposing a $3,867,856.00 penalty. 
Thereafter, in August of 1988, Customs issued a penalty notice 
which demanded payment of the same sum. Pursuant to 19 U.S.C. 
§§ 1592 and 1618 and pertinent federal regulations, Modes submit- 
ted a petition for remission or mitigation of the penalty on Septem- 
ber 19, 1988. On February 15, 1989 an attorney with the Penalties 
Branch of the Office of Regulations and Rulings, Customs, met with 
Modes’ attorney Claude R. Wilson, Jr., and a Modes investigator, 
Tim Millis, to discuss the case. On February 28, 1989 Customs 
Headquarters rendered a final written determination on the peti- 
tion for remission or mitigation and forwarded the response to 
Modes. The determination advised Modes that Customs was willing 
to mitigate the $3,867,856.00 penalty to $966,964.00. Both the deter- 
mination and the cover letter that Modes could submit a supple- 
mental petition for remission or mitigation of penalty provided it 
was filed within ten days and included a waiver of the statute of 
limitations. The cover letter notified Modes that absent timely exe- 
cution of the waiver, the case would be referred to the U.S. Attor- 
ney for prosecution. 

Modes submitted a supplemental petition to the Secretary of the 


Treasury on March 10, 1989. However, the supplemental petition 
did not include a waiver of the statute of limitations. Consequently, 
on March 15, 1989, Customs forwarded the supplemental petition to 
the Department of Justice in conjunction with its formal referral of 
the matter for prosecution. The summons and complaint were filed 
on April 20, 1989. 


CONTENTIONS OF THE PARTIES 


Defendants primarily base this motion on the contention that 
subject matter jurisdiction is not properly in this Court because the 
government failed to exhaust its administrative remedies, and this 
Court does not have subject matter jurisdiction over Mr. Budhrani 
in his personal capacity. 

Defendants claim jurisdiction does not lie in this Court because of 
Customs’ failure to provide them a hearing and because Customs 
failed to issue a final determination on Modes’ supplemental peti- 
tion for remission or mitigation under 19 U.S.C. § 1592 and corre- 
sponding regulations before referral for prosecution. Defendants ar- 
gue that “[alccording to the administrative regulations, Modes is en- 
titled to have the Department of Treasury consider its 
supplemental petition (19 C.F.R. § 171.32) and is entitled to an oral 
hearing (19 C.F.R. § 171.14) before [the government ] may refer a 
case to the U.S. Attorney.” Memorandum In Support Of Defend- 
ants’ Motion To Dismiss Under Rule 12(b)\(1) Or, In The Alternative, 
Motion To Dismiss The Complaint As Premature, (Defendants’ 
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Memorandum) at 4-5 (emphasis in original).! In effect, Defendants 
argue that exhaustive compliance with the administrative proce- 
dures is a condition precedent to a suite by the government for the 
penalty in this Court. 

The government claims that as a legal matter the alleged failure 
of Customs to provide Modes with an opportunity to participate at 
the administrative level does not bar a penalty enforcement action 
by Customs in this Court. Additionally, as a factual matter, the gov- 
ernment contends Modes was in fact given both an oral hearing and 
a final determination in accordance with the statutes and 
regulations. 

As to the lack of subject matter jurisdiction over Mr. Budhrani, 
Defendants argue that since Mr. Budhrani was not named personal- 
ly in any of the documents or proceedings at the administrative lev- 
el, the prerequisites of 19 U.S.C. § 1592 were not satisfied making 
subject matter jurisdiction over him improper. Additionally, defend- 
ants argue in one sentence of their brief that subjecting Mr. Bud- 
hrani to suit in this Court would deprive him of due process since 
the pre-penalty notice, the penalty notice and the February 28, 1989 
letter only named Modes, nowhere mentioning Mr. Budhrani in his 
individual capacity. 

The government, relying on United States v. Priority Products 
Inc., 4 Fed. Cir. (T) 88, 793 F.2d 296 (1986), aff'g 9 CIT 383, 615 F. 
Supp. 591 (1985), claims that as a statutory matter, failure of Cus- 
toms to name Mr. Budhrani in his individual capacity in the penal- 
ty and pre-penalty notices does not divest this Court of jurisdiction 
over him pursuant to 19 U.S.C. § 1592. The government further ar- 
gues that following the principle articulated in Nickey v. Mississip- 
pi, 292 U.S. 393, 396 (1934),? trial de novo in this Court would pro- 
vide Mr. Budhrani with all the due process protection he is entitled 
to under the constitution. Since Mr. Budhrani was not actually de- 
prived of property or otherwise prejudiced by the administrative 
process, the government contends, he should not be dismissed from 


1Defendants rely upon the following sections of the Code of Federal Regulations, the pertinent parts of which 
are set out below. 


§ 171.14 Oral presentations seeking relief. 

(a) For certain violations—(1) Right to make oral presentation. If the penalty incurred is for a violation 
of [19 U.S.C. § 1592], for which proceedings commenced after December 31, 1978, the person named i in the 
notice also may make an oral presentation seeking relief in accordance with this paragraph* * *. 

(2) Prerequisites. The person shall be given reasonable opportunity to make an oral presentation pro- 
vided that a petition has been filed under [19 C.F.R.] § 171.12, and that the petition contains a request to 
present orally the reasons for remission or mitigation of the penalty. 
> +. * * « * > 


19 C.F.R. § 171.14 (1988). 


§171.3la Written decision. 

If a petition or supplemental petition * * * for relief relates to a violation of [19 U.S.C. § 1592],* * * 
the petitioner shall be provided with a written statement setting forth the decision on the matter and the 
findings of fact and conclusions of law upon which the decision is based * 

19 C.F.R. § 171.31a (1988). 
The Court notes that 19 C.F.R. § 171.24 regarding limitations on consideration of petitions and 19 C.F.R. 

§ 171.32 regarding limitation on the time of a decision’s effectiveness are also pertinent to this case as each one 
appears to contemplate administrative deference to a suit filed by the Justice Department for civil enforcement 
of penalties. 

2In support of this argument the government cites Renegotiation Board v. Bannercraft Clothing Co., Inc. 415 
US. 1, 23 (1974); Litcher v. United States, 334 U.S. 742, 791 (1948); Hagar v. Reclamation District, 111 U.S. 701 
(1884) and; 2 K. Davis, Administrative Law Treatise § 12:13 (2nd ed. 1979). 
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this law suit where he will have an opportunity for a de novo trial 
on all issues. 


DISCUSSION 


This Court determines the decision by the Court of Appeals for 
the Federal Circuit in Priority Products mandates denial of defend- 
ants’ motion in all aspects, as its facts are virtually identical to the 
case at bar. The Court will examine Mr. Budhrani’s individual 
claims first. 

Priority Products involved an action under 19 U.S.C. § 1952 
against Priority Products, Inc. and Mr. and Mrs. Walter L. Huss 
(sole shareholders of Priority Products, Inc.). Prior to institution of 
the suit, Customs had not sent pre-penalty or penalty notices to Mr. 
and Mrs. Huss, in their individual capacities. The pre-penalty notice 
was sent to “Priority Products” alone. The penalty notice was is- 
sued to Priority Products and a cover letter mailed to “Walter L. 
Huss, President.” 4 Fed. Cir (T) at 89, 793 F.2d at 297. In response 
to these and other contacts Mr. Huss appeared in person before 
Customs and submitted a statement signed “Walter Huss.” Jd. Af- 
ter the penalty had been mitigated the government instituted suit 
in this Court against Priority Products, Inc., and Mr. and Mrs. Huss 
individually. 

The Husses filed a motion for summary judgment arguing that 
Customs’ failure to name them individually in the pre-penalty and 
penalty notices precluded the Court from exercising subject matter 
jurisdiction over them and deprived them of due process under the 
fifth amendment. The Court of Appeals, affirming Judge Restani’s 
decision finding subject matter jurisdiction, presented the issue as 


whether the United States Customs Service’s failure to name 
corporate officers in their individual capacities in written ad- 
ministrative pre-penalty and penalty notices issued pursuant to 
19 U.S.C. § 1592(b) (1982) precludes suit against them in the 
Court of International Trade to recover a penalty originally as- 
sessed only against the corporation. 


Id. at 88, 793 F.2d at 297. The Court found narrowly, on the basis of 
the facts of the case, that jurisdiction was properly maintained over 
both Mr. and Mrs. Huss, as well as Priority Products. Additionally, 
the Court found that the Husses’ due process claims were meritless. 
Id. at 93, 793 F.2d at 300. 

In a thorough examination of the statutory and regulatory 
scheme, the Court found nothing in the statute or its legislative his- 
tory to demonstrate that Congress intended to narrowly circum- 
scribe the subject matter jurisdiction of this Court to encompass on- 
ly those suits brought by the government against parties expressly 
named in the administrative proceeding. Id. at 91, 793 F.2d at 299. 
The Court noted the language of the statute appeared to suggest 
otherwise. The Court stated “it appears that so long as some ‘civil 
penalty exists’ the Court of International Trade can assume juris- 
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diction over any complaint to recover that penalty, and the issue 
who is ultimately responsible for payment of the penalty is subject 
to de novo consideration.” Id. at 91-92, 793 F.2d at 299. The Court 
also noted other considerations which compelled the conclusion that 
“Congress did not intend that formal compliance with each proce- 
dure set forth in 19 U.S.C. § 1592 as to every party that might be 
called upon to pay the penalty be a jurisdictional prerequisite to 
suit under section 1582.” Id. at 92, 793 F.2d at 299. 

The Court expressed four concerns militating against requiring 
individuals to be served with the pre-penalty and penalty notices as 
a prerequisite to subject matter jurisdiction in this Court. (1) It 
would unduly burden Customs to have to identify, serve and hear 
all possible parties. (2) It would “permit those directly responsible 
for a violation of the customs laws to avoid liability,” or unduly de- 
lay enforcement of the laws. (3) “[F]failure to provide adequate no- 
tice or opportunity to participate at the administrative level is gen- 
erally not perceived as a jurisdictional prerequisite to an enforce- 
ment action brought by the agency.” (4) A claim of failure to 
exhaust administrative remedies, while applicable to an agency 
seeking to enforce a penalty “is not strictly speaking a jurisdiction- 
al requirement and hence the court may waive that requirement 
and reach the merits of the complaint.” Id. at 92-93, 793 F.2d at 
299-300. 

Continuing, the Court noted that the Husses’ lack of subject mat- 
ter jurisdictional claim was more properly characterized as one con- 
cerning personal jurisdiction. The Court stated “[e]ven if such per- 
sonal jurisdiction were a prerequisite at the pre-penalty notice 
stage, constructive notice would suffice or could be waived.” Id. at 
93, 793 F.2d at 300. Concluding, the Court stated 


We therefore hold that the failure to serve corporate officers/ 
directors/shareholders with written notice of their potential li- 
ability does not deprive the Court of International Trade of sub- 
ject matter jurisdiction over a complaint against those persons 
to recover a civil penalty originally assessed against the 
corporation. 


Id. 

The Court also found that the Husses’ due process rights had not 
been violated, without deciding whether the trial de novo had af- 
forded the Husses all the process they were due. 

In analyzing the Husses’ due process claim, the Court found that 
Mr. Huss had actual notice of the potential for personal liability for 
the penalty. The Court based this upon his personal appearance 
before Customs and his retention of an attorney in the matter. Jd., 
793 F.2d at 300-01. However, the Court found that while Mrs. Huss 
could not be considered to have actual notice of the potential for lia- 
bility, she had constructive notice. The Court stated that “we are of 
the view that as one of only two employees/officers/shareholders of 
a small family corporation, Mrs. Huss was or should have been 
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aware that under the circumstances she could be held accountable 
for Priority’s liabilities.” Id. at 94, 793 F.2d at 301 (emphasis added). 
Thus constructive notice proved sufficient to subject Mrs. Huss to 
suit in her individual capacity where it was assumed she did not 
have actual notice. 

In the case at bar, there can be no doubt that Mr. Budhrani had 
constructive if not actual notice of the penalty proceeding and the 
possibility of personal liability. Mr. Budhrani was not only the sole 
shareholder of Modes, Inc., he characterized himself alternatively 
as the president and vice president of the company. See Plaintiffs 
Opposition To Defendants’ Motion To Dismiss (Plaintiff's Opposition 
Memorandum) at 15 n.18 and Exhibit B (Transcript of December 16, 
1985, Hearing Before Magistrate John B. Tolle) at 73. Mr. Budhrani 
also appeared with counsel and testified in a summons enforcement 
proceeding related to discovery in this case. Jd., Exhibit B. Further- 
more, Mr. Budhrani personally notified his attorney Mr. Wilson, by 
letter on Modes, Inc., stationary, not to comply with an administra- 
tive summons served on Modes by Customs. Jd., Exhibit A. 

Based on this Court’s reading of Priority Products outlined above, 
Mr. Budhrani cannot avoid personal jurisdiction in this Court mere- 
ly because he was not individually notified in Customs’ pre-penalty 
and penalty notices. 4 Fed. Cir. (T) at 93, 793 F.2d at 300. Addition- 
ally, as Mr. Budhrani was or should have been aware of his poten- 
tial individual liability, his due process claim cannot prevail.’ 

Defendants’ claim that this Court lacks subject matter jurisdic- 
tion over any of the parties including Modes, Inc., is equally un- 
availing. Cognizant of the fact that administrative agencies are not 
immune from the requirement of exhausting administrative reme- 
dies, this Court finds nevertheless it does not affect this Court’s sub- 
ject matter jurisdiction. As noted in Priority Products, this Court 
has explicit authority to waive exhaustion of administrative reme- 
dies “where appropriate.” Jd. (quoting 28 U.S.C. § 2637(d)); Cf., Al 
Tech Specialty Steel, Corp. v. United States, 11 CIT ——, 661 F. 
Supp. 1206, 1209-10 (1987) (and citations therein). 

In this case, defendants’ failure to submit an extension of the 
statute of limitations left Customs no choice but to institute suit. If 
Customs had delayed any longer the statute of limitations would 
have run and the government’s right to recover would have been 
lost forever. This case is a proper instance for the Court to waive 
any ostensible failure by Customs to exhaust its administrative 
remedies. 

Nevertheless, on the facts of this case, Modes, Inc., was in fact af- 
forded ample opportunity to achieve the administrative remedies 
available to it under the statute and regulations. Modes was given 
an oral presentation before the agency. See Plaintiff's Opposition 


3Like the Court in Priority Products, this Court has reached decision on this motion without addressing the 
government’s contention that the doctrine established in Nickey v. Mississippi, 292 U.S. 393, and its progeny ap- 
plies to suits brought in this Court under 19 U.S.C. § 1592. 
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Memorandum, Exhibit C, Declaration of Burton L. Schlissel. There- 
after, Modes was also provided a final written determination stating 
findings of fact and conclusions of law supporting Customs’ decision 
to mitigate the penalty as required by 19 C.F.R. § 1781.31a. See De- 
fendants’ Memorandum, Affidavit of Alan J. Hostetter, Exhibit B 
(cover letter dated March 1, 1989 and Determination dated Februa- 
ry 28, 1989). 

Defendants’ supposed grievance seems to be that it should have 
been given another oral hearing and another ruling on the basis of 
its supplemental petition for remission or mitigation prior to insti- 
tution of suit in this Court. This Court refuses to create such a re- 
quirement where the statute itself is silent. While it is true that 
under ordinary circumstances Customs should rule on such peti- 
tions before instituting suit in this Court, in this case, Customs’ fail- 
ure to provide a written decision on Modes’ supplemental petition 
cannot operate to preclude suit in this Court where to do so would 
almost certainly result in the running of the statute of limitations. 
Furthermore, it is abundantly clear to this Court that defendants 
were given ample opportunity to press their arguments for remis- 
sion or mitigation of the penalty prior to Customs’ determination 
and the institution of this suit. 


CoNCLUSION 


On the basis of the foregoing, defendants’ motion to dismiss the 
complaint for lack of subject matter jurisdiction, or in the alterna- 
tive as premature, against Modes, Inc., and Mr. Budhrani in his in- 
dividual capacity is denied. 


(Slip Op. 89-138) 
Asitis1 Price SALES CorP., PLAINTIFF v. UNITED STATES, ET AL., DEFENDANT 
Court No. 85-06-00793 


[Judgment for plaintiff.] 
(Decided October 6, 1989) 


Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (James A. Curley), Civil Division, 
United States Department of Justice and Karen P. Binder, United States Customs 
Service, for defendant. 

Taft, Stettinius & Hollister (G David Schiering) for plaintiff. 


OPINION 
Restanl, Judge: Plaintiff, Abitibi-Price Sales Corporation (Abitibi), 
brings suit pursuant to 28 U.S.C. § 1581(a) (1982) and 19 U.S.C. 1515 
(1982) protesting the United States Customs Service (Customs) clas- 
sification of certain entries of paper from Canada as “writing pa- 
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per” under item 252.75 of the Tariff Schedules of the United States 
(TSUS) (1983). Plaintiff claims that the correct paper classification 
is uncoated “book paper and printing paper, not specially provided 
for,” as set forth at TSUS item 252.67.! In addition, plaintiff claims 
that some of its shipments should have been classified as “standard 
newsprint,” under TSUS item 252.65. Defendant for its part argues 
that it correctly classified the subject merchandise as “writing pa- 
per” under TSUS item 252.75. Alternatively, if the paper is found to 
be neither writing nor printing paper, defendant claims that classi- 
fication under the basket provision for plain paper of the applicable 
weight under TSUS item 252.90 is appropriate. 


A. Facts 


This case involves the importation of paper products from Cana- 
da. The subject paper as sold is marked “Abiform,” followed by a 
numerical designation referring to the brightness of the stock (i.e., 
Abiform 65, Abiform 70). Abiform is composed of approximately 
75% to 80% “groundwood” or “mechanical” fiber, with the remain- 
ing composition consisting of chemical pulp. It is principally used to 
make computer printout paper for high speed data processing sys- 
tems which utilize impact printers. The paper is sold to form con- 
verters which slit, punch, perforate, fan fold the paper, and addi- 
tionally, sometimes print bars and numbers on the sheets. 

During the 1970’s paper products entered as “printing paper” 
under TSUS item 252.67 were dutiable. See e.g. TSUS item 252.67 
(1978). Beginning in 1980, however, such products became duty free. 
See TSUS item 252.67 (1980). Plaintiff claims that as early as 1978, 
and until 1983, it imported Abiform into the United States under 
TSUS item 252.67. Plaintiffs Post-trial Brief at 47. Plaintiff intro- 
duced both testamentary and documentary evidence to demonstrate 
that from 1980 until 1983 Abiform was generally imported into the 
United States duty free under either TSUS item 252.65 or item 
252.67. See e.g. TR at 42, 602-03, 145, 147 & Plaintiff's Exhibit 67. 
Customs, on the other hand, produced no evidence on this issue. 

The evidence reveals that in 1983 Customs began to classify 
Abiform as “writing paper” under TSUS item 252.75. If Abiform 
was ever classified as writing paper before that time it was not ap- 
parent from the evidence. Classified as writing paper, the goods are 
dutiable. Plaintiff filed timely protests for those entries classified as 
writing paper. Those protests were denied by Customs and later for- 


ITSUS Schedule 2, Part 4 (1983) provides in relevant part: 


Papers, not impregnated, not coated, not surface-colored, not embossed, not ruled, not lined, not printed, and not 
decorated: 
* * * x Oo” 


Printing papers: 

Standard newsprint paper 

Book paper and printing paper, not specially provided for ... . 

Writing paper weighing over 18 pounds per ream........... 4.2% ad val. depending on 

item’s date of entry. 
Other, not specially provided for: Weighing over 18 pounds per 
ream 
SN ik se is 5 oi a pIRE NES Vo atic COND Sees clio de st 9.3% ad val. 
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warded to Customs Headquarters for further review. On November 
26, 1984, Customs issued a Headquarters Ruling Letter confirming 
its view that the subject merchandise was writing paper. See Head- 
quarters Ruling Letter (HRL) 074564. On December 12, 1985, Cus- 
toms issued a second Ruling Letter regarding a separate set of en- 
tries and a separate protest, stating that Abiform entries meeting 
the standard newsprint physical specifications of Treasury Decision 
(TD) 68-265(20), 2 Cust. Bull. 597, 598 (1968) should be reliquidated 
as standard newsprint under item 252.65 and that the balance of 
the paper was correctly classified as writing paper under item 
252.75. Plaintiff's Exhibit 8 (HRL 076053).? Plaintiff therefore filed 
suit in this court challenging Customs’ denial of its protests. 


B. Parties’ ARGUMENTS 


Plaintiff asserts that a uniform and established practice existed 
which bound Customs to continue accepting classification of 
Abiform under TSUS item 252.67 until such time as Customs effec- 
tively notified the parties of a change in practices. In addition, 
plaintiff seeks to require Customs to abide by its Ruling Letter of 
December 12, 1985, and thus classify under TSUS item 252.65 any 
of plaintiff's goods which meet the descriptive specifications of 
“standard newsprint paper” set forth in T.D. 68-265(20). Plaintiff 
also claims that defendant’s writing paper classification is based on 
an erroneous assumption that the paper is not properly classifiable 
as printing paper. It claims that printing paper is a general or com- 
mon use provision.? 

Defendant’s classification is based on two sets of criteria. First, 
the government determined that a physical analysis of Abiform 
demonstrated that it has the characteristics of writing paper. Sec- 
ond, the government reasoned that Abiform could not qualify as 
printing paper under TSUS item 252.67 because that provision is a 
“chief use” provision‘ and the subject merchandise is not used prin- 
cipally for printing. Therefore, the government reasoned, Abiform 
must necessarily be writing paper. 


C. Discussion 


1. Framework for Analysis and Background: 


In determining whether the subject merchandise was correctly 
classified as “writing paper” under TSUS item 252.75, the court 
must determine de novo “whether the government’s classification is 


2It is not clear exactly how often between 1978 and 1985 Abiform meeting physical requirements of standard 
newsprint was classified under item 252.65. 

3Common use implies a use which is not infrequent and which is “common to everyday observation, but is not 
necessarily the chief use of the article.” 2 R. Sturm, Customs Law & Administration, § 53.3 at 18. See also, Amity 
Fabrics, Inc. v. United States 51 Cust. Ct. 97, C.D. 2416 (1963), appeal dismissed, 51 CCPA 129 (1964); De Vahni 
International, Inc. v. United States, 66 Cust. Ct. 239, 243, C.d. 4196 (1971), appeal dismissed, 259 CCPA 223 (1971). 

4“Chief use means the principal or predominant use, neither exclusive use nor a fugitive or experimental use, 
but the usual and common use.” 2 Sturm, supra, § 53.3 at 11 (1988). 

5«Printing” is not a term the meaning of which has been agreed to by the parties for purposes of this case. The 
court’s conclusion as to its meaning is discussed infra, principally, in sections C2d and e. 
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correct, both independently and in comparison with the importer’s 
alternative.” Kalan Inc. v. United States, Slip op. 88-165 at 2 (De- 
cember 1, 1988) (quoting Jarvis Clark Co. v. United States, 733 F.2d 
873, 878 (1984), reh’q denied, 739 F.2d 628 (Fed. Cir. 1984)). Defen- 
dant’s classification of the subject goods as writing paper is pre- 
sumptively correct. Plaintiff, therefore, bears the burden of over- 
coming this presumption of validity. Jd. at 2-3. 

Some historical background is needed for a full understanding of 
this matter. What appears to have happened in this area is that 
technology has blurred the lines between what in the trade were 
once known as, and under the TSUS are still classified as, distinct 
categories of merchandise. That is, except for certain papers with 
very specific uses, communications papers have generally fallen in- 
to three basic categories: (1) standard newsprint, (2) book and print- 
ing paper, and (3) writing paper. Although at the time of enactment 
of the Tariff Act of 1930 there was apparently some confusion over 
the boundary between standard newsprint and book and printing 
paper,® there appears to have been no such confusion as to the di- 
viding line between printing paper and writing paper. 

The Tariff Schedules of 1960 reflected the same basic division, al- 
though some of the former items were divided and placed under 
new headings. For example, the United States Tariff Commission, 
Tariff Classification Study, Schedule 2—Wood and Paper; Printed 
Matter at 102,’ states that writing paper under item 252.75, along 
with two other items, covers those products formally classified 
under paragraph 1407(a) of the Tariff Act of 1930.8 Book and print- 
ing paper under item 252.67 is described in the Tariff Classification 
Study as “a general use category which includes paper in various 
grades for printed matter, envelopes, tablets, coating base stock, 
etc.” Id. 


6See generally Crown Willamette Paper Co. v. United States, 16 Ct. Cust. App. 431 (1929) (interpreting Tariff 
Act of 1922, Schedules 13 & 15, Pub. L. No. 318, 42 Stat. 858 at 908, 931 (1922)) and Tariff Act of 1930, Schedules 
14 & 16, Pub. L. No. 361, 46 Stat. 590 at 653, 681 (1930). 
7The Tariff Classification Study is part of the legislative history of the TSUS. Omark Industries v. United 
States,12 CIT ——, 703 F. Supp. 85, 91-92 (1988) aff'd, Appeal No. 88-1144 (C.A.F.C. June 26, 1989); Brechteen 
Company v. United States, 854 F.2d 1301, 1306-07 (Fed. Cir., 1988); Rifkin Textiles Corp. v. United States, 55 
Cust. Ct. 341, 350, C.D. 2600 (1965), aff'd, 54 CCPA 138, 441, cert. denied 389 U.S. 931 (1967). 
8Paragraph 1407(a) of the 1958 United States Import Duties Schedules to the Tariff Act.of 1930 states in rele- 
vant part: 
All the following, if weighing 8 pounds or more per ream of 187,000 square inches: 
Bond paper, Japan and imitation Japan paper by whatever name known, ledger, manifold, onionskin and 
imitation onionskin, record, tablet, and typewriter papers, and papers similar to any paper provided 
for in this subparagraph; all the foregoing: 


Not bordered, decorated in any manner, embossed, lined, printed, or ruled 
Bordered, embossed, lined, printed, ruled, or decorated in any manner, in the pulp or otherwise, 
other than by lithographic process 
* * * 


Correspondence cards and letter, note, and writing paper: 


Not bordered, decorated in any manner, embossed, lined, printed, or ruled: 
In rolls, or in sheets of 110 square inches or more 
In sheets of under 110 square inches 
Bordered, embossed, lined, printed, ruled, or decorated in any manner, in the pulp or otherwise, 
other than by lithographic process: 
In rolls, or in sheets of 110 square inches or more 


In sheets of under 110 square inches 
* 7” - 


* * * * 
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The continuing problem of how to classify newsprint is also re- 
flected in the Tariff Classification Study at 99-101. The dividing 
line between printing and writing paper, however, does not appear 
to have presented a problem in 1960, any more than it did in 1930. 
There seemed to be basic agreement as to what was a writing paper 
and what was a printing paper. In fact, the court could find no cases 
reflecting any dispute as to the meaning of these items in relation 
to each other. At this time, however, there seems to be confusion as 
to what constitutes writing, what constitutes printing and where 
the line is to be drawn between the categories of “printing paper” 
and “writing paper,” both in terms of use and physical 
characteristics. 

With this background in mind, the court finds it less than helpful 
to attempt at the outset to mechanically categorize the TSUS items 
at issue as chief use or common use or even as eo nomine provi- 
sions.’ First, the court is not certain that such categorization an- 
swers any of the questions at issue. Second, the court is mindful 
that in determining legislative intent one must keep in sight the en- 
tire legislative context, including past practice and precedent.'° 

Accordingly, the court will set aside, at least for the moment, the 
question of how these provisions should be labelled. Although a gen- 
eral “basket” provision covering neither writing nor printing paper 
is alternatively claimed by defendant, it is unlikely to prove a use- 
ful alternative.!! In any case, it seems appropriate to address first 
the central issues at trial, that is, whether Abiform may be classi- 
fied as either writing or printing paper under ordinary principles of 
classification analysis. 

2. Writing v. Printing Paper: 

In determining whether Abiform is “writing paper” or “printing 
paper” the court will look at several factors. These factors include: 
(1) the general physical characteristics of Abiform, (2) the expecta- 
tions of the ultimate consumers, (3) the channels, class or kind of 
trade in which Abiform moves, (4) the economic practicality of us- 
ing the merchandise for either writing or printing, (5) trade recogni- 
tion of its writing or printing use, see generally, United States v. 
Carborundum Co., 63 CCPA 98, 102, C.A.D. 1172, 536 F.2d 373, cert. 


9Nippon Yusa Kaishi v. United States, 4 Cust. Ct. 218, 220, C.D. 325 (1940) adds to the confusion of proper la- 
beling of these provisions by indicating that “writing paper, printed” under Para. 1407(1) of the Tariff Act of 
1930 is an eo nomine provision. 
100f note is TSUS General headnote 10(e\(i) which provides in relevant parts: 
10. General Interpretative Rules. For the purposes of this schedule— 
x * * *~ 


* * * 


(e) in the absence of special language or context which otherwise requires— 

(i) a tariff classification controlled by use (other than actual use) is to be determined in accor- 
dance with the use in the United States at, or immediately prior to, the date of importation, of arti- 
cles of that class or kind to which the imported articles belong, and the controlling use is the chief 
use, i.e., the use which exceeds all other uses (if any) combined. 

Two questions arise in the context of this case: (1) Are the TSUS items at issue controlled by use? (2) If so, does 
the context indicate that other than chief use analysis should be employed? 

11Defendant claimed this alternative classification only after the possibility was mentioned by the court at tri- 
al. One objective of the Tariff Classification Act of 1962, Pub. L. No. 87-456, 76 Stat. 72, 19 U.S.C. § 1202, howev- 
er, was to deemphasize the importance of and to restrict the scope of “basket” provisions. 2 Sturm, supra § 50.2 at 
7 (1988) (citing Hawaiian Motor Co. v. United States, 67 CCPA 42, C.A.D. 1241, 617 F.2d 286 (1980); S.G.B. Steel 
Scaffolding & Shoring Co., Inc. v. United States, 82 Cust. Ct. 197, C.D. 4802 (1979)). 
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denied, 429 U.S. 979 (1976) (the court looked at these five factors, 
among others, to determine if the subject goods were within a class 
or kind of goods generally known as ferrosilicon.),!2 and (6) the 
structure of the TSUS and its legislative history, as well as past ad- 
ministrative practice. 


a. The Physical Composition of Plaintiff's Paper: 

Addressing first the physical composition of Abiform, the court 
finds that there was overwhelming testimony at trial that Abiform 
is made out of and is essentially of the same grade as the type of pa- 
per which is chiefly used for printing in the United States. Accord- 
ing to the unrebutted trial testimony of one of plaintiff's witnesses 
there are basically two distinct processes for producing pulp from 
which most communications paper is made. One process produces 
groundwood or mechanical pulp and the other process produces 
chemical pulp. TR at 439-46. Groundwood pulp is produced by us- 
ing almost the entire tree, including the non-cellulosic impurities, 
one of which is lignin, a natural bonding material. TR at 443-44. 
The pulp is then bleached to brighten it; although, according to 
plaintiffs witness, there are limits on the extent to which such pulp 
can be brightened. TR at 442-45. Chemical pulp, on the other hand, 
is produced by dissolving away the non-cellulosic impurities, includ- 
ing the lignin, in which case only about 50% of the tree is used. TR 
443-44. Chemical pulp then goes through a different method of 
processing, with the end product resulting in a type of paper which 
is brighter, has stronger surface strength, and is less permeable to 
liquid than paper made of substantial amounts of groundwood. TR 
at 450-55, 457-60. Generally, the paper produced from chemical 
pulp is commonly known as freesheet or bond paper. TR at 450, 836, 
Ex. 82. Such paper may be writing paper.'® There is no dispute that 
Abiform is composed of approximately 80% groundwood, and there 
was no significant evidence produced that the industry considers 
any particular converting paper of such composition to be a “writ- 
ing paper.” See TR at 464-66. Nonetheless, if a “writing paper” 
could be made of 80% mechanical pulp, it would still have to be 
suitable for writing purposes. 


12A)though the court used these factors to determine if the merchandise was in a class “commonly used” as 
raw material in the manufacture of ferrous metals, there seems to be no reason not to consider them in deter- 
mining whether Abiform is “printing paper” or “writing paper” irrespective of how one labels the applicable pro- 
visions. Neither party appears to object to this approach. 

13Writing paper was described at the time of enactment of the TSUS as “paper made of bleached wood pulps, 
alpha pulp and rag stocks,” and having “brighteners” and “good sizing to writing ink.” J. B. Calkin & G. S. 
Witham, Sr. Modern Pulp and Paper Making 37 (3d ed. 1960). This source also states that the cheaper grades of 
tablet paper “may contain some groundwood.” Jd. The implication is that writing papers normally do not contain 
a great deal of groundwood. Headnote 2(d), part 4 of Schedule 2 of the TSUS describes writing paper as including 
ledger, letter manifold, mimeograph, note, onionskin, tablet, and typewriter papers. The Dictionary of Paper 457 
(4th ed. 1980) does not appear to disagree in any fundamental way with these sources. 

14Some of defendant’s witnesses compared the paper at issue to freesheet forms paper. They appear to recog- 
nize a new class of paper for computer use and they lump both freesheet forms paper and groundwood forms pa- 
pers into it. As shown, the tariff schedules do not take this approach. A representative of the domestic industry 
testified that forms paper is not marketed as writing paper. TR at 856. In fact, the witness’ employer markets its 
business forms converting paper as “groundwood printing paper.” TR at 849, Ex. 68 at 11. See also TR at 277. 
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b. Functionality and Purchaser Expectations: 


In regard to the expectations of the purchaser, plaintiff offered 
virtually unrebutted testimony at trial which established that 
Abiform does not have the characteristics normally expected of 
writing paper by the paper industry. Terrence Fox, Ph.D., one of 
plaintiff's witnesses was qualified as an expert on paper engineer- 
ing. Among other related qualifications which enhanced his credi- 
bility, Dr. Fox had been involved directly with this area since 1976. 
Dr. Fox testified that he had performed a series of tests upon the 
subject paper to establish its feasibility for use as writing paper. TR 
520-21. The evidence established that the tests were conducted in 
conformance with the applicable scientific procedures prescribed by 
the Technical Association of the Pulp and Paper Industry (TAPPID). 
Dr. Fox testified that 6,000 individual tests were performed on 
plaintiff's merchandise to determine its quality under the following 
criteria: feathering, erasure, brightness, surface strength, surface 
smoothness, permeability, sizing, wettability, and furnish. TR at 
526-30. In each of these aras, Dr. Fox found that plaintiffs mer- 
chandise was not of the quality usually expected of writing paper by 
the industry. TR at 538-54. He concluded that Abiform was not de- 
signed to be written on and was “unsuitable as a writing paper.” TR 
at 550. In light of his qualifications and the detail of his testimony 
and supporting documents, the court found Dr. Fox to be a highly 
credible witness. 

On the other hand, the court found the “scientific” procedures 
testified to by defendant’s witness on Abiform’s characteristics as 
writing paper to have been less than scientific. See TR at 886-904. 
Furthermore, because of his background, his responsibilities, and 
his lack of knowledge of certain test procedures defendant’s witness 
was less persuasive than Dr. Fox. First, the tests were not per- 
formed by the witness but by other analysts. TR at 903. The witness 
supervised the analysts, but his relation to the reports about which 
he testified was not explained. TR at 889. Second, the witness is a 
Customs chemist and did not claim to be a paper expert. TR at 869 
& 884. Third, even if government-approved testing procedures were 
used, as defendant argues, the object of the tester’s analysis was not 
exactly clear. Whether or not some set of government standards for 
writing paper should have been the focus, the court is unconvinced 
by defendant’s witness’ testimony that any significant indicia of 
writing paper status were met. What criterion was applied to draw 
the line between printing and writing paper was not explained. Al- 
though the witness testified that Customs reports showed that 
Abiform displayed acceptable writing characteristics, there seemed 
to be an absence of any objective criteria upon which this conclu- 
sion was based. TR at 873, 878. Finally, one Customs’ Laboratory re- 
port indicates that the paper was sized,!> which is clearly not the 


15Sizing gives writing paper the ability to keep watery ink from sinking into the paper and spreading. See The 
Dictionary of Paper 402 (3d ed. 1965); accord The Dictionary of Paper 377-78 (4th ed. 1980). See also, supra, n.13. 
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case. See TR at 453, 460, 857, 928 and Ex. 26 at 27. The witness’ tes- 
timony that Abiform was writing paper and not printing paper 
based on some unclear set of standards was greatly outweighed by 
other evidence submitted throughout the proceedings indicating 
that industry standards for writing paper were not met.!® 


c. “Class or Kind” Analysis: 

When analyzing the general physical characteristics of a particu- 
lar article for purposes of tariff classification, courts have often 
looked to whether the goods fit into a particular class or kind of 
merchandise. This type of analysis is most helpful when the partic- 
ular class or kind can be related to the specific tariff classifications 
at issue. In this case, both plaintiff and defendant have argued that 
Abiform is in a particular class of product. They then attempt to 
forge a link between that class and a certain TSUS item. For in- 
stance, plaintiff claims that its subject merchandise is part of a 
class or kind of paper known as “uncoated groundwood paper” or 
“uncoated groundwood printing paper” and that such paper is chief- 
ly used for printing. The latter clause is undisputable; uncoated 
groundwood paper is chiefly used for printing. The testimony is 
clear that Abiform is an uncoated groundwood paper; whether or 
not it is a “printing paper,” however, is a relevant and disputed 
point. 

Defendant argues that “[u]Jncoated groundwood paper, and un- 
coated groundwood printing paper, are too broad a grouping to form 
a class or kind.” Defendant’s Post-Trial Brief at 29. Instead, defen- 
dant argues that plaintiff's merchandise is recognized in the trade 
as a “groundwood form bond paper, or a groundwood forms paper, 
that is specially treated during manufacture to allow it to be con- 
verted to computer printout paper,” id. at 31, and that such paper 
is writing paper. No credible evidence has been cited demonstrating 
that “groundwood forms paper” is a class of paper that can be relat- 
ed in a meaningful way to the tariff schedules. “Groundwood Forms 
Bond” is listed in U.S. Government Paper Specifications Standards, 
see Defendant’s Ex. KK, but those standards do not match the 
TSUS system of classification. Furthermore, the specifications con- 
tained therein for “Groundwood Forms Bond” emphasize printing 
functionality, although they do not say whether “Forms Bond” is a 
printing paper or a writing paper. 

d. Channels of Trade, Trade Recognition and Feasibility of Use: 

Defendant argues that plaintiff's goods are not typically sold or 
used in the same channels of trade as is printing paper. In this re- 
gard defendant claims that “the customers for form bond and 
groundwood form bond are forms converters while the customers 


16Neither party focused on whether the goods would be acceptable to purchasers as traditional printing paper, 
but it is clear that any paper with Abiform’s characteristics can be sold readily as commercial printing paper. See 
infra note 17. Price makes it impractical to sell Abiform as printing paper for the media trade, catalogues or, 
hand bills. On the other hand, Abiform is less expensive than freesheet forms paper, to which defendant likens it. 
Overall, price comparisons add little to resolution of this matter. Specific findings regarding industry acceptance 
of “Abiform” as a specific type of printing paper are discussed further infra in section C2d. 
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for offset and rotogravure printing papers are commercial printers, 
publishers, and merchants who in turn sell to printers and publish- 
ers” and that “[florms converters are an industry separate from 
commercial printing and publishing.” Defendant’s Post-Trial Brief 
at 22 (citations omitted). Defendant arrives at these conclusions by 
comparing plaintiff's customer list for Abiform with plaintiff's cus- 
tomer list for other types of printing paper. See id. Defendant fur- 
ther asserts, premised on its definition of printing, that, although 
the subject merchandise may consist of the same compositional 
qualities as recognized groundwood printing papers (e.g., Abitibi’s 
own offset paper), due to Abiform’s unique characteristics (i.e., it is 
sold on the basis of different ream sizes, at different prices and ar- 
guably has additional properties that make it particularly suitable 
for forms conversion)"’ plaintiff's product cannot feasibly be used as 
printing paper. 

The court finds these arguments to be largely inapposite because 
they grow out of a narrow definition of printing, which excludes all 
forms conversion and use. “Printing paper” has a broader meaning 
than defendant appears to recognize. See Tariff Classification Study 
at 102. See also, infra section C2e and supra note 14. If defendant is 
arguing that Abiform must be chiefly used in the book, periodical, 
or catalogue printing industry or in some other narrow class of 
printing, it has offered no evidence to support this view. As far as 
the court can tell from the structure of the TSUS, prior precedent, 
and past administrative practice, the category “printing paper, not 
specially provided for” is intended to be a broad one. There is noth- 
ing in the statute or cases reviewed by the court which limits the 
word “printing,” in the TSUS item at issue, to any particular kind 
of printing. 

Abiform is manufactured specifically to run on offset printing 
presses used by form converters. TR 363-67.'* That is, Abiform 
must be suitable for running in traditional printing operations, 
such as offset, because form converters print bars and numbers on 
some computer printout papers made from Abiform. TR at 173-74. 
Such paper, after conversion, becomes a printed form. 

Although defendant concedes that this printing is performed on 
Abiform, it argues that this printing function “does not add infor- 
mation, and is incidental or perhaps unnecessary,” and that 
“(many types of paper are printed on, such as, tablet, letter head 
stationery, napkins, toilet tissue and toweling, which are not print- 
ing papers.” Defendant’s Post-trial brief at 32. It has not been estab- 
lished that printing must impart information. As indicated, the 
court reads the term “printing” broadly. Furthermore, “informa- 

17Physically, paper comprising Abiform may be identical to that comprising certain Abitibi standard printing 
products. TR at 266-67. Apparently Abiform must be manufactured under certain environmental conditions and 
controls, while certain Abitibi offset papers may be manufactured under a wider variety of conditions. Thus, 
sometimes Abitibi’s offset paper and the Abiform paper are identical in physical form as well as functionality, 
while at other times they vary somewhat. TR at 496-500. In other words all Abiform paper can be sold as offset 


paper, but all of the offset production may not be sold as “Abiform.” 
18The offset printing press process applied to Abiform was described at trial. See TR at 173-74. 
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tion” may be defined more broadly than the definition defendant 
perceives. Moreover, how the type of “printing” defendant refers to 
in its brief, (on napkins, etc.) see id., is accomplished, was never well 
explained at trial. Thus, the court cannot compare the processes. Fi- 
nally, defendant confuses the central issue. It is not the fact that 
paper is actually printed upon which determines whether this pa- 
per is classifiable as “printing paper,” but rather that the paper is 
of the type predominantly used for printing and that among other 
things this particular product is manufactured and sold for its 
printability. TR at 172, 276, 364-65, 371, 373. Thus, its printability 
is not incidental in terms of its marketing or functionality. 

While one may also print on some writing papers, such papers 
are distinguished by physical characteristics that allow them to be 
sold and used for traditional writing purposes. Abiform, whether or 
not it can be written upon in some manner, is not a commercially 
acceptable writing paper. In fact, defendant’s own Paper Specifica- 
tions Standards, See Defendant’s Ex. KK, support the view espoused 
by plaintiff that Abiform is not a writing paper. Except for what is 
labelled “Groundwood Forms Bond”’® any paper with “writing” or 
“bond” in its name is described as having chiefly chemical pulp or 
rag content. This is consistent with both plaintiffs and defendant’s 
testimonial evidence. See e.g., TR at 549, 836. See also supra sec- 
tions C2a and b. 

Even from a strictly end use point of view Abiform cannot be con- 
sidered a writing paper. Abiform, after conversion, is not used in 
modern office word processing and is not sold for use with pen and 
ink for other or traditional writing methods. TR at 174, 177. The 
kind of paper ultimately produced from Abiform is used in data 
processing operations, is wider than typewriter paper, TR at 
175-76, and yellows over time in much the same way as does news- 
print, see TR at 452, 732, which it visually resembles.?! The paper 
produced from Abiform is not used as is typewriting paper and is 
not of that quality. To call Abiform a writing paper because the end 
use product made from it is used with a type of impact printer is to 
stretch the term “writing paper” beyond its historical tariff and 
current industry meanings as will be explained further in the fol- 
lowing section. 


e. Legislative History and Administrative Practice: 

As the plain words of the Tariff Schedule give the court little gui- 
dance as to the correct classification of the paper at issue, the court 
may resort to an analysis of common usage, dictionary definitions, 
or the Summaries of Trade and Tariff Information (Summaries). 


19Based on the testimony in this case this term must be viewed as somewhat internally inconsistent. 

20That Abiform is sold in rolls from the mill and is not sold by the manufacturer in sheeted form, as is much 
writing paper, provides additional support for the conclusion that Abiform is not writing paper but printing pa- 
per. TR at 357-58. Whether writing paper ream sizes are used in marketing seems less significant than the actu- 
al physical form of the product. 

21Although Abiform is whiter than standard newsprint, it is not as white as ordinary typewriter paper. In fact 
defendant admits in its Post-Trial brief at 12 that even “freesheet form bond” or “register bond” is brighter, 
stronger and lasts longer than “groundwood form bond.” 
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Bar Zel Expediters, Inc. v. United States, 3 CIT 84, 93, 544 F. Supp. 
868, 875 (1982). Although the Summaries are not evidence of legisla- 
tive intent, Volkswagen of American, Inc. v. United States, 68 C.C.R. 
122, C.D. 4348, 340 F. Supp. 983, 988 (1972), they may be employed 
by the court as a vehicle for ascertaining administrative practice or 
particular meanings of tariff terms. United States v. Standard Sur- 
plus Sales, Inc., 69 C.C.P.A. 34, 667 F.2d 1011, 1014 n.4 (1981). 
When such practice is established at the time of enactment of a 
statute or provision, the court will presume that Congress has incor- 
porated such administrative practice, unless Congress specifically 
designates otherwise. In this context even advisory evidence will as- 
sist the court in ascertaining the common meaning attributed to a 
tariff term. See Bar Zel, supra at 875. 

Both the 1968 and 1984 Summaries which discuss item 252.67, 
state that: 


[uJncoated groundwood printing and converting papers are used 
principally for magazines, comic books, catalogs, directories, 
and general commercial printing. Substantial quantities are 
used also as base stock for coated papers and for conversion in- 
to a wide variety of paper products, such as salesbooks, enve- 
lopes, business machine rolls, teletype rolls, mimeograph and 
typewriter paper, office forms, tablets, and waybills. Also in- 
cluded here are those types of newsprint not meeting U.S. Cus- 
toms Service specifications for standard newsprint paper. (em- 
phasis added). 


Summary of Trade and Tariff Information, USITC Pub. 841, No. 
2-4-25 at 23 (1984); Summaries of Trade and Tariff Information, 
Vol. 3, Schedule 2, T.C. Pub. 247 at 159 (1968). The Summaries do 
not reveal a different approach than that which existed when the 
TSUS was enacted. See Tariff Classification Study at 102. As the 
Summaries make clear, TSUS item 252.67 covers a type of paper 
which is typically used for a wide range of functions, which includes 
paper used to make some types of office forms. Thus, as a matter of 
practice Customs considered “uncoated groundwood printing and 
converting papers” to be within the broad category of “uncoated 
book and printing papers.” 

In this case, although it seems clear from HRL 076053 that Cus- 
toms views Abiform as a type of newsprint, Customs classified 
Abiform (except for some entries of Abiform meeting standard 
newsprint specifications) as writing paper because Abiform is con- 
verted into computer output paper allegedly used for “recordation 
of data by pen, pencil, typewriter, or similar device.” HR 076053 at 
3. Customs’ view now seems to be that all business forms paper is 
writing paper no matter what physical characteristics it manifests 
or what its particular “forms” end function may be. 

Although Customs did not address whether Abiform was also a 
printing paper, defendant argued in court that it was not. As indi- 
cated, defendant argued to the court that the TSUS “printing pa- 





72 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 45, NOVEMBER 8, 1989 


per” provision is a chief use provision.” It then argued that 
Abiform was not used for “printing” in the narrow sense of that 
word. The court finds defendant’s rationalization for classifying the 
subject goods as writing paper, but not printing paper, for the most 
part to be at odds with past administrative practice. It seems that 
Customs has consistently looked at the physical quality and func- 
tionality of imported paper to determine its appropriate classifica- 
tion under the TSUS and has also treated the category of printing 
paper as a broad one, as has the court. See e.g. Clements Paper Co. v. 
United States, 29 Cust. Ct. 218, C.D. 1471 (1952) (railroad waybill 
forms paper). 

It is apparent that Congress in 1960 did not contemplate how to 
classify papers manufactured specifically for data processing, nor 
did it provide a clear indication as to whether the output of rapid 
data processing was “printing” or “writing” as items 252.67 and 
252.75 employ those terms. It can be said, however, that Congress 
envisioned that paper classifiable as printing paper would be of a 
type manufactured for and used in a variety of print functions, in- 
cluding some forms conversion. Testimony at trial established that 
the quality, grade, or type of paper typically utilized by the printing 
trade as printing paper is a groundwood paper made from mechani- 
cal pulp like Abiform. Form converters, like commercial printers, 
use groundwood paper such as Abiform for some purposes.”? Fur- 
thermore, Abiform is made to run on presses utilizing standard 
printing techniques such as offset. 

The fact that the paper, after conversion, is intended to be used 
with certain computer impact printers does not alter the classifica- 
tion of the paper as imported. Impact printers are not standard 
commercial printing presses, see Data Products Corp. v. United 
States, 4 CIT 234, 237, 558 F. Supp. 124 (1982); but neither are all 
impact printers used with typewriter-like equipment. In this vein, 
every paper manufactured to be used ultimately with impact print- 
ers is not necessarily a writing paper. That is, the court sees noth- 
ing to indicate that every use of an impact printer is a “writing” 
function within the meaning of item TSUS 252.75. In fact, the par- 
ticular function described here seems far removed from common 
and industry definitions of “writing.” See TR 174, 176-77. 

The court perceives that whether or not the “printing paper” 
TSUS item is a “chief use” provision, it is of broader scope than the 
TSUS’s “writing paper” provision. Its “not specifically provided for” 
wording supports that interpretation. Abiform is a paper of printing 
quality which is manufactured for its printing characteristics and 
which is converted into data processing output paper by standard 
printing techniques. Until the law is changed to reflect technologi- 
cal development so that the ultimate end use as discussed here is 


22Chief use provisions traditionally have been among the more narrow or specific types of classification 
provisions. 
23Form converters may also use writing quality papers. Such papers were not before the court. 
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more compatible with tariff categorization, the historical tariff 
treatment of paper should not be ignored and the immediate use, 
physical characteristics and industry recognition of the product 
should control. Accordingly, the court concludes that until Congress 
makes a new category which covers non-writing quality “forms” pa- 
pers which are used after conversion in other than traditional writ- 
ing or modern word processing operations, such papers must be 
classified in the broad category of book and printing paper under 
item 252.67, and they cannot be classified as writing papers. 


3. Standard Newsprint: 

It is unclear whether the court need reach the issue of whether 
some of the subject merchandise is standard newsprint. In any case, 
for the sake of completeness the court will address it. The parties 
are in basic agreement that not all of plaintiff's subject goods quali- 
fy for classification as standard newsprint. Plaintiff nonetheless as- 
serts that at least some of its merchandise should be classified as 
such in accordance with T.D. 68—265(20), 2 Cust. Bull. 594, 598 
(1968). Defendant for its part claims that none of plaintiff's mer- 
chandise qualifies for standard newsprint classification under TSUS 
item 252.65. It appears undisputable that standard newsprint is a 
“chief use provision.” See T.D. 56349, 100 Treas. Dec. 33 (1965). It 
seems fairly well established that if a paper product is not manufac- 
tured and sold predominantly as paper to be used for printing news- 
papers, it is not standard newsprint. Even pre-TSUS cases make 
clear that in order to be classifiable as standard newsprint, the im- 
ported paper must be used for printing ordinary newspapers. See 
Geo. S. Bush & Co., Inc. v. United States, 37 Cust. Ct. 45, 54, C.D. 
1797 (1956); Crown Willamette Paper Co. v. United States, 16 Ct. 
Cust. App. 431, T.D. 43187 (aff’g Abs. 1864) (1929); Prensa Insular 
de Puerto Rico, Inc. v. United States, 4 Cust. Ct. 60, C.D. 285 (1940). 
Although plaintiffs products may in some instances be of the same 
composition as standard newsprint, it is different from standard 
newsprint in several ways because of the manner in which it is 
manufactured. Furthermore, the testimony at trial established that 
plaintiff does not sell Abiform as newsprint and does not sell it to 
newspaper companies, chiefly because Abiform has no practical use 
as standard newsprint. See TR at 827. Consequently, under any the- 
ory, Abiform cannot be classified as “standard newsprint.” 


CONCLUSION 


Plaintiff has met its burden of proving that imported merchan- 
dise is not properly classifiable as “writing paper” under TSUS item 
252.75. Furthermore, plaintiff has established that Abiform is clas- 
sifiable under TSUS item 252.67 as unimpregnated, uncoated, etc., 
book or printing paper. While the court has some doubts about the 
adequacy of the proof of a uniform and established practice of clas- 
sifying the subject merchandise under TSUS item 252.67, the court 
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need not finally resolve this issue because the court, nevertheless, 
finds that the subject merchandise is properly classifiable under 
TSUS item 252.67. 


(Slip Op. 89-139) 


ForRMER EMPLOYEES OF BILLINGSLEY DRILLING Co., PLAINTIFFS v. UNITED 
STATES, DEFENDANT 


Court No. 89-02-00109 


On DEFENDANT’S Motion To Dismiss 


Defendant moves to dismiss the challenge of plaintiffs, former employees of Bil- 
lingsley Drilling Co., of the Secretary of Labor’s denial of certification of eligibility 
for benefits under the trade adjustment assistance program. 

Held: The Secretary’s determination, that plaintiffs had failed to file the petition 
for certification within the 90 day period provided in section 1421(a)(1)(B) of the Om- 
nibus Trade and Competitiveness Act of 1988, for workers for firms “that engage[ ] in 
exploration or drilling for oil or natural gas,” is supported by substantial evidence 
contained on the record, and is in accordance with law. Hence, defendant’s motion to 
dismiss is granted. 


[Defendant’s Motion Granted, and Action Dismissed.] 


(Dated October 10, 1989) 


Charles Holzkamper, pro se. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch (Velta A. Melnbrencis on the memorandum), for 
defendant. 


This action was commenced by a letter of Charles Holzkamper, on 
behalf of the former employees of Billingsley Drilling Company. 
Holzkamper was employed by Billingsley until October 1986. 
Holzkamper’s letter, which has been deemed a summons and com- 
plaint, challenges the Secretary of Labor’s denial of certification of 
eligibility for benefits, for the former employees of Billingsley, the 
plaintiffs of record in this case, under the worker adjustment assis- 
tance program of the Trade Act of 1974. See 19 U.S.C. §§ 2271-2321, 
2395 (1982 & Supp. 1987), as amended by Omnibus Trade and Com- 
petitiveness Act of 1988 Pub. L. No. 100-418, § 1421(a)(1), 102 Stat. 
1107, 1242-43. 

The Secretary’s denial of certification was based upon the finding 
that plaintiffs had failed to file their petition for worker adjustment 
assistance within the 90 day period, provided by section 
1421(aX(1(B) of the Omnibus Trade and Competitiveness Act of 
1988, for workers employed by firms engaged in exploring or drill- 
ing for oil or natural gas. The defendant moves to dismiss plaintiffs’ 
challenge. Plaintiffs have filed no papers in opposition to the defen- 
dant’s motion. 
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After reviewing the administrative record and the contentions of 
the parties, the court holds that the Secretary’s denial of certifica- 
tion is supported by substantial evidence, and is in accordance with 
law. Therefore, the defendant’s motion to dismiss is granted. 


DISCUSSION 


In order to aid workers who suffered unemployment or economic 
injury due to a rise in imports, Congress enacted the Trade Act of 
1974, that established the worker adjustment assistance program. 
Under the program, the Secretary of Labor was authorized to certi- 
fy a group of workers as eligible for assistance if: 


(1) * * * a significant number or proportion of workers in such 
workers’ firm * * * have become totally or partially separated, 
or are threatened to become totally or partially separated, 

(2) [and] sales or production, or both, of such firm * * * have de- 
creased absolutely, and 

(3) * * * increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm * * * contrib- 
uted importantly to such total or partial separation, or threat 
thereof, and to such decline in sales or production. 


19 U.S.C. § 2272(a) (1982 & Supp. 1987), as amended by Omnibus 
Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 


§ 1421(a)(1), 102 Stat. 1107, 1242-43. Workers are ineligible for cer- 
tification if they were separated “more than one year before the 
date of the petition on which such certification as granted * * *.” 19 
U.S.C. § 2273(b)(1) (1982). A group of workers may appeal to this 
court from a final determination of the Secretary of Labor. See 19 
U'S.C. § 2395(a) (1982). 

In Former Employees of Zapata Offshore Co. v. United States, 11 
CIT 841 (1987), a group of workers appealed from a determination 
of the Secretary of Labor denying their petition for certification for 
worker adjustment assistance. The Secretary had denied certifica- 
tion because the workers, who were employees of a company that 
drilled offshore oil wells for oil companies, did not produce an arti- 
cle, as required by 19 U.S.C. § 2272. See 11 CIT at 842. Specifically, 
“the Secretary found drilling of an oil well to be a service to the oil 
and gas industry, resulting in employees engaged in drilling to be 
viewed as not having ‘produced’ oil within the meaning of that term 
as used in section [2272] of [title 19].” Id. at 846. This court af- 
firmed, stating that “[t]he Secretary’s determination that plaintiffs 
are * * * ineligible for adjustment assistance is supported by sub- 
stantial evidence and is according to law.” Id. at 847. 

The Omnibus Trade and Competitiveness Act of 1988, which in 
effect overruled the holding of Former Employees of Zapata, was en- 
acted on August 23, 1988. The Act amended section 2272 of title 19, 
in pertinent part, by providing that “[a]ny firm * * * that engages 
in exploration or drilling for oil or natural gas shall be considered 
to be a firm producing oil or natural gas.” Pub. L. No. 100-418, 
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§ 1421(a)(1(AXiii), 102 Stat. 1107, 1243 (1988). As the Conference 
Report notes, “[t]he purpose of this amendment is to facilitate the 
availability of benefits under the trade adjustment assistance pro- 
gram for workers employed by firms engaged in exploration or drill- 
ing for crude oil or natural gas.” H.R. Conf. Rep. No. 576, 100th 
Cong., 2d Sess. 694 (1988). The Act also permitted the certification 
of workers employed by firms engaged in the exploration or drilling 
of oil or natural gas, if the certification “is made with respect to a 
petition filed before the date that is 90 days after the date of enact- 
ment of this Act, and * * * shall apply to any worker whose most re- 
cent total or partial separation from the firm * * * occurs after Sep- 
tember 30, 1985.” Pub. L. No. 100-418, § 1421(a)(1)(B)\), 102 Stat. 
1107, 1243. The 90 day period expired on November 18, 1988. 

Plaintiffs, former oilfield workers for Billingsley separated in Oc- 
tober 1986, filed a petition for worker adjustment assistance with 
the Secretary of Labor. Although postmarked December 12, 1988, 
plaintiffs assert that “[t]the petition is date [sic] 10/25/88 and was 
mailed on the same.” Plaintiffs explain the delay by stating that 
the petition was “lost in the mail.” According to the administrative 
record, the petition “was received in the Office of Trade Adjustment 
Assistance * * * after November 18, 1988 * * *.” The administrative 
record, however, does not indicate the precise date on which the pe- 
tition was received in the Office of Trade Adjustment Assistance. 
The Secretary denied certification because the petition was received 
after the 90 day time limitation of section 1421(a)(1)(B)G) of the Act. 

Regardless of the date when the petition may have been mailed, 
the regulations provide that the “ ‘/djate of filing’ means the date 
on which petitions and other documents are received by the Office 
of Trade Adjustment Assistance, * * * United States Department of 
Labor * * *.” 29 C.F.R. § 90.2 (1988) (emphasis in original). The evi- 
dence is clear that the petition was received after November 18, 
1988, and, therefore, after the expiration of the 90 day period pro- 
vided by section 1421(a)(1)(B)(i) of the Omnibus Trade and Competi- 
tiveness Act of 1988. Indeed, the petition was postmarked December 
12, 1988. Hence, in determining that plaintiffs’ petition was not 
“filed” within the 90 day statutory period, the Secretary acted pur- 
suant to a published rule of the Department of Labor. 

It is well established that “[a] reviewing court must accord sub- 
stantial weight to an agency’s interpretation of a statute it adminis- 
ters.” Kelley v. Secretary, United States Dep’t of Labor, 812 F.2d 
1378, 1380 (Fed. Cir. 1987) (citing Zenith Radio Corp. v. United 
States, 437 U.S. 443, 450 (1978)). Furthermore, it is a basic principle 
of administrative law that “‘[a] court may not substitute its own 
construction of a statutory provision for a reasonable interpretation 
made by the administrator of an agency.’” Jd. at 1380 (quoting 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 844 (1984)). In this case, it cannot be seriously questioned 
that the Secretary’s interpretation of the Act is reasonable. 
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This court has previously denied challenges of petitions for ad- 
justment assistance, brought by oilfield workers pursuant to section 
1421 of the Omnibus Trade and Competitiveness Act of 1988, when 
the petitions were filed past the expiration of the 90 day period pro- 
vided by section 1421(a)(1)(B) of the Act. See Former Employees of 
Monroe Oil & Gas v. United States, Secretary of Labor, 13 CIT ——, 
Slip Op. 89-112 (August 7, 1989); Former Employees of NL Indus., 
Inc. v. United States Department of Labor, 13 CIT ——, Slip Op. 
89-88 (June 27, 1989). Accordingly, in this case, the court will not 
disturb the Secretary’s decision. 

Plaintiffs, nonetheless, assert that the petition was mailed within 
the statutory period, and was “lost in the mail.” Plaintiffs contend 
that they should not be penalized for the delay in receipt of the pe- 
tition, and that the petition should be “reconsider/[ed].” 

The court is mindful that plaintiffs are pro se litigants, and “that 
leniency with respect to mere formalities should be extended to a 
pro se party * * *.” Kelley, 812 F.2d at 1380. As noted by the Court 
of Appeals for the Federal Circuit, however, “where the question is 
the calculation of the time limitations placed on the consent of the 
United States to suit, a court may not * * * take a liberal view of 
that jurisdictional requirement and set a different rule for pro se lit- 
igants only.” Id. 


CONCLUSION 


Since plaintiffs’ petition was not filed within the 90 day statutory 
period, it is the determination of this court that the Secretary of La- 
bor’s denial of certification is supported by substantial evidence, 
and is in accordance with law. Accordingly, the defendant’s motion 
is granted, and the action is dismissed. 


(Slip Op. 89-140) 


NATIONAL Customs BROKERS AND FORWARDERS ASSOCIATION OF AMERICA, 
PLAINTIFF Uv. UNITED STATES, ET AL., DEFENDANTS 


Court No. 89-07-00400 
[Motion for preliminary injunction denied.] 
(Dated October 10, 1989) 


Tompkins & Davidson (Brian S. Goldstein), for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Civil Division, United States Depart- 
ment of Justice, (Susan Burnett Mansfield) and Richard McManus, United States 
Customs Service, for defendant. 
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OPINION 


Restanl, Judge: Plaintiff, National Customs Brokers and Forward- 
ers Association, Inc. (NCBFA, Association), brings this action seek- 
ing a preliminary injunction, a writ of mandamus, and a declarato- 
ry judgment to compel defendants, the Secretary of the Department 
of Treasury and the Commissioner of Customs (Customs), to promul- 
gate regulations affecting the hierarchy of brokers entitled to enter 
goods in accordance with 19 U.S.C. § 1484(a)(2)(C) (1983). In its com- 
plaint plaintiff admits that this Court does not possess jurisdiction 
under 19 U.S.C. §§ 1581(a)-(h) and, therefore, it invokes this court’s 
general jurisdictional grant under 28 U.S.C. § 1581(i) (1982).! That 
section provides this court with exclusive jurisdiction over “any civ- 
il action commenced against the United States, its agencies, or its 
officers, that arises out of any law of the United States providing 
for * * * administration and enforcement with respect to [various 
tariff and trade laws].” 19 U.S.C. § 1581(i)(4). 

Defendants opposed the motion for a preliminary injunction on 
several grounds including: (1) lack of subject matter jurisdiction 
over the issue in dispute; (2) lack of standing; and (3) failure to satis- 
fy the standard four factor test for ascertaining whether prelimina- 
ry injunctive relief should be granted. See Matsushita Elec. Indus. 
Co. v. United States, 823 F.2d 505, 509 (Fed. Cir. 1987); S.J. Stile 
Assoc., Ltd. v. Snyder, 68 CCPA 27, 29-32, 646 F.2d 522, 525-27 
(1981). This court will discuss each of these issues seriatim. 


I. BACKGROUND 


Soon after the expansion of private international courier services 
in the late 1970s Customs issued rulings under former section 1483 
of the Tariff Act of 1930, ch. 497, 46 Stat. 590, 721, 19 U.S.C. § 1483 
(1930), amended, Pub. L. 95-410, 92 Stat. 901 (1978), repealed, Pub. 
L. 446, 96 Stat. 2349 (1983), acknowledging that courier services 
could enter consolidated shipments into the country without resort 
to the assistance of properly licensed customs brokers. See 15 Cust. 
Bull. 273, Treas. Dec. 81-108 (1981) & 15 Cust. Bull. 1065, Cust. 
Serv. Dec. 81-169 (1981). In response to the perceived inadequacy of 
this procedure, Congress, in 1983, amended section 1484, inter alia, 
to require courier services to employ properly licensed brokers 
when entering consolidated shipments through customs. Pub. L. 
97-446, 96 Stat. 2329, 2350 (1983) (codified as amended at 19 U.S.C. 
§ 1484(a)(2)(C) (1982)).? In an attempt to comply, courier services em- 
ployed their own brokers, who expedited entry of bulk consolidated 


This sub-section was amended in Pub. L. 100-449, 102 Stat. 1852 (1989). That amendment, however, is not rel- 
evant to the present proceeding. 
219 U.S.C. § 1484(aX2XC) now reads: 

When an entry of merchandise is made under this section, the required documentation shall be filed 
either by the owner or purchaser of the merchandise or, when appropriately designated by the owner, pur- 
chaser, or consignee of the merchandise, a person holding a valid license under section 1641 of this title 
7 


19 U.S.C. § 1641(bX1) (Supp. V 1987) now reads: 
No person may conduct customs business (other than solely on behalf of that person) unless that person 
holds a valid customs broker’s license issued by the Secretary under paragraph (2) or (3). 
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shipments without referring individual pieces of merchandise to 
those brokers or ports designated on the individual bills of lading. 
Customs generally permitted expedited entry by simple reference to 
a master bill of lading on which all individual entries were logged. 
This practice continues to the present time. 

According to plaintiff NCBFA, this procedure is not a proper im- 
plementation of the statute as amended. NCBFA maintains that the 
“appropriately designated” broker specified in section 1484(a)(2)(C) 
is the broker originally chosen by the owner, purchaser, or consign- 
or of each individual shipment consolidated under the master bill of 
lading. Hence, argues the Association, if a single set of merchandise 
in a consolidated shipment has attached to it a bill of lading 
designating a port of entry other than that used by the courier ser- 
vice (or specifying a broker other than the one employed by the cou- 
rier service), Customs should honor the original request of the con- 
signor of that piece of merchandise by requiring the courier service 
to deconsolidate the entire shipment and by directing the courier 
service to proceed with entry of the merchandise according to the 
specific instructions on the individual bill of lading. 

Indeed, this latter approach to entry of consolidated shipments 
was considered seriously by Customs and, for the most part, was re- 
flected in a series of proposed rules which were withdrawn finally 
on February 1, 1989. See Withdrawal of Proposed Customs Regula- 
tions, 54 Fed. Reg. 5091 (1989). Customs withdrew the proposed reg- 
ulations because “many of the commentators [considered the regu- 
lations] unnecessary and commercially burdensome.” Jd. In addi- 
tion, Customs “determined that [it] should not be involved in 
refereeing contractual agreements between parties regarding the 
selection of a customs broker to make entry.” Jd. Dissatisfied with 
this result, NCBFA filed the present action. 


II. JURISDICTION 


As noted above, NCBFA claims that jurisdiction over this action 
is found in section 1581(i)(4). Section 1581(i)(4) contains Congress’ 
residual grant of jurisdiction over various conflicts and disputes 
arising out of United States tariff and international trade laws. Di 
Jub Leasing Corp. v. United States, 1 CIT 42, 43-44, 505 F. Supp. 
1113, 1115-16 (1980) (citing House Judiciary Committee Report, 
H.R. Rep. No. 96-1235 at 27-28, reprinted in 1980 U.S. CODE 
CONG. & ADMIN. NEWS 3729, 3739-40). In interpreting the lan- 
guage of sections 1581(i)(1) & (4) and their accompanying legislative 
history, this court held in Di Jub Leasing that it had jurisdiction to 
consider the Commissioner of Customs’ revocation of a customs- 
house cartman’s license even though such jurisdiction was not ex- 
plicitly provided for in section 1581. Id. at 44-49, 505 F. Supp. 
1116-19. The court reasoned that the revocation of cartman’s li- 
cense under Customs’ regulations was intertwined with and directly 
related to the administration and enforcement of the laws providing 
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for revenue from imports. Jd. at 46, 505 F. Supp. at 1117. In addi- 
tion, in Nat’l Bonded Warehouse Ass’n, Inc. v. United States, 13 CIT 
——, 706 F. Supp. 904, 908 (1989) the court recently cited Di Jub 
Leasing in support of the proposition that it has jurisdiction under 
28 U.S.C. § 1581(i)(4) to hear challenges to assessments of annual 
bonded warehouse fees. Nat'l Bonded at 905-08. See also 19 U.S.C. 
§ 1555 (1982). 

Most recently, in Sharp Electronics Corp. v. United States, 13 CIT 
——,, Slip. Op. 89-129 (Sept. 13, 1989), the court held that Section 
1581(i) jurisdiction also encompasses the administration of a settle- 
ment agreement in an antidumping action because “resolution of 
whether the term [‘traditional methodology’] is being properly im- 
plemented [under the agreement] requires particularized knowledge 
and proficiency with the antidumping duty laws” and that the ac- 
tion involved there challenged “the administration and enforce- 
ment of [those] laws.” Id. at 5 & 6. Defendants, nonetheless, cite 
Sharp Electronics as if it should be interpreted to limit Section 
1581(i)(4) because Sharp at 4 cites language of K Mart Corp. v. 
Cartier, Inc., 108 S.Ct. 950 (1988), to the effect that Congress chose 
not to “commit to the Court of International Trade’s exclusive juris- 
diction every suit against the Government challenging customs-re- 
lated laws and regulations.” K Mart at 958 (emphasis in original). 
Defendant’s Opposition to Plaintiff's Motion for a Preliminary In- 
junction at 12. This court, however, cannot find any language in 
Sharp Electronics which indicates that § 1581(i)(4) is narrower than 
it reads. Sharp, rather, supports plaintiffs view that section 1581(i) 
applies to the instant case because this case falls literally within 
§ 1581(i) and because it involves interpretation of tariff laws within 
the expertise of this court. K Mart is clearly distinguishable. 

In K Mart district court jurisdiction was challenged. Plaintiff had 
sought to prevent the Customs Service from permitting the impor- 
tation of certain trademarked goods, known as gray-market goods. 
In finding that the district court had jurisdiction to decide the mat- 
ter before it, the Supreme court held that the action was not within 
the exclusive jurisdiction of the Court of International Trade, be- 
cause the case did not involve embargoes, K-Mart at 957-58, or ad- 
ministration and enforcement with respect to protestable matters. 
Id. at 959-60. The court ruled that the issue before it involved the 
interpretation of the trademark laws, an area over which the dis- 
trict courts traditionally have had jurisdiction. K Mart at 958-59; 
see also 28 U.S.C. § 1338(a) (1982). The instant case, however, not 
only is intertwined with the administration and enforcement of the 
laws dealing with tariffs, as K Mart was not, see section 1581(i)(1) & 
(2) in connection with section 1581(i)(4), but raises issues related to 
subsidiary areas clearly within the court’s jurisdiction. That is, this 
case involves issues relating to the administration of customs bro- 
kers licenses and permits, 19 U.S.C. § 1641, and, more directly, to 
the proper procedures under the customs laws for entry of merchan- 
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dise, 19 U.S.C. § 1484. See 28 U.S.C. §§ 1581(a) & (g). Such issues or- 
dinarily are not the subject of district court litigation and the dis- 
trict courts generally lack expertise in such areas. Thus, for several 
reasons K Mart is of no avail to defendants in the instant case. 

Nonetheless, this court is not unmindful of parallel proceedings 
on precisely the same issue in the District of New Jersey. That 
court transferred a dispute involving facts and legal issues substan- 
tially similar to the instant one to the Eastern District of New York 
because plaintiff's “member customs brokers [did] business primari- 
ly in the vicinity of JFK airport.” JFK Airport Customs Brokers 
Ass’n Inc. v. United States, No. 88-4663 at 40 (D.N.J. June 28, 1989). 
In a lengthy explanation of the issues in the case, the court was re- 
quired to discuss various provisions of the customs laws, id. at 2-8, 
and decisions of this court or its predecessor, in particular Top 
Form Brassiere Mfg. Co. v. United States, 68 Cust. Ct. 288, 342 F. 
Supp. 1167 (1972) (interpreting former sections 1483 and 1484). JFK 
at 6. Although the district court addressed a standing issue, it ap- 
parently was not faced with a jurisdictional question of the type dis- 
cussed here. Therefore, that case adds no support to defendants’ ju- 
risdictional argument. 

Finally, defendants argue that, as stated in National Corn Grow- 
ers Ass’n v. Baker, 840 F.2d 1547 (Fed. Cir. 1988), the creation of 
“new causes of action” is not permitted under section 1581(i). While 
it is axiomatic that section 1581(i) does not create new causes of ac- 
tion, see H.R. Rep. No. 96-1235, supra, at 27-28, 1989 U.S. CODE 
CONG. & ADMIN. NEWS at 3739-40, certain challenges to admin- 
istrative action which formerly could have been brought in district 
court are now brought in the Court of International Trade pursuant 
to section 1581(i). Id. at 33, 1980 U.S. CODE CONG. & ADMIN. 
NEWS at 3744-45. 

In Nat’l Corn Growers the Federal Circuit held that jurisdiction 
did not exist under section 1581(i), essentially because such jurisdic- 
tion may not be invoked where there is manifest Congressional in- 
tent that plaintiff follow a specific statutory path before seeking ju- 
dicial review, and such path was not followed. In so holding, the 
Federal Circuit observed that the court must “confine judicial re- 
view to the channels and the relief Congress intended”. Jd. at 1552. 
By contrast, in this case there was no mandatory administrative re- 
medial course for plaintiffs to follow under any provision of the 
tariff laws or of Title 28 of the United States Code. Here, there is no 
manifestation of Congressional intent that some avenue of judicial 
review other than section 1581(i) is to be followed or that opportuni- 
ty for review is to be denied entirely. Exercise of jurisdiction under 
19 U.S.C. § 1581(i)(1), (2) & (4) in this case, therefore, is entirely 


proper. 


3The court finds defendant’s argument that plaintiff's action is an attempt to circumvent the restrictions of the 
protest mechanism completely untenable. 
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III. STANDING 


As their next challenge to plaintiffs action, defendants assert 
that NCBFA lacks standing to present its claims before this court 
because not all NCBFA members support the bringing of this suit. 
Plaintiffs rely on Hunt v. Washington State Apple Advertising 
Comm’n, 432 U.S. 333 (1977) and New York State Club Ass’n v. City 
of New York, 108 S.Ct. 2225 (1988). 

In Hunt v. Washington Apple Advertising Comm’n, 432 U.S. 333 
(1977) the Supreme Court established a three part test to ascertain 
whether unincorporated associations have standing to bring a 
claim. The court held that: 


an association has standing to bring suit on behalf of its mem- 
bers when: (a) its members would otherwise have standing to 
sue in their own right; (b) the interests it seeks to protect are 
germane to the organization’s purpose; and (c) neither the 
claim asserted nor the relief requested requires the participa- 
tion of individual members in the lawsuit. 


Id. at 343. Additionally, in Warth v. Seldin, 422 U.S. 490 (1975) the 
court noted at length that: 


[e]ven in the absence of injury to itself, an association may have 
standing solely as the representative of its members * * *. The 
possibility of such representational standing, however, does not 
eliminate or attenuate the constitutional requirement of a case 
or controversy * * *. The association must allege that its mem- 
bers, or any one of them, are suffering immediate or threatened 
injury as a result of the challenged action of the sort that 
would make out a justifiable case had the members themselves 
brought suit. 


Id. at 511 (citations omitted; emphasis supplied). The remedy sought 
by the Association, therefore, must “inure to the benefit of those 
members of the association actually injured.” Jd. at 515. 

The Supreme Court has recognized on several other occasions 
that a voluntary membership association has standing to assert the 
claims of its members even where that association, as an entity, has 
suffered no direct harm from the activity. See, e.g., Nat'l Freight 
Ass’n v. United States, 372 U.S. 246, 247 (1963); NAACP v. Alabama 
ex rel. Patterson, 357 U.S. 449, 460-66 (1958). This observation holds 
particularly where the association is a “traditional voluntary mem- 
bership organization” or “a typical trade association” like NCBFA. 
Hunt 432 US. at 342 (citing, inter alia, Warth v. Seldin, supra). 

Defendants, nonetheless, focus on New York State Club Ass’n v. 
City of New York, 108 S.Ct. 2225 (1988), in which the Supreme 
Court stated that “complete identity between the interests of [a] 
consortium [of clubs] and those of its member associations” dis- 
penses with the requirement that individual members participate in 
the suit. Jd. at 2232 n.4. Defendants argue that the association’s in- 
terest must mirror that of each of its members. The Supreme Court 
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did not so hold in New York State Club Ass’n. Furthermore, nothing 
in the Supreme Court’s long-standing standing decisions on this is- 
sue suggests that it will significantly alter its course to adopt the 
government’s proposed position as opposed to the simple three-part 
test of Hunt. 

It appears undisputed that this action, if successful, will benefit 
some and, probably, a substantial majority of plaintiff's members. 
Plaintiff's counsel asserted at oral argument that NCBFA rules 
grant its Board of Directors the power to authorize the institution 
of proceedings on the Association’s behalf. Plaintiffs counsel fur- 
ther pointed out that were defendants’ position to prevail, a minori- 
ty of Association members could always disrupt an association’s liti- 
gation or administrative goals as supported by a majority of its 
members. This court agrees. Thus, based on the arguments 
presented thus far, the court finds that plaintiff has standing to 
bring this action. 


IV. PRELIMINARY INJUNCTION 


In Rhone-Poulenc, Inc. v. United States, 880 F.2d 401 (Fed. Cir. 
1989), the Federal Circuit recognized the equity powers granted this 
court under 28 U.S.C. § 1585 (1982). Under that section the court 
has “all the powers in law and equity of, or as conferred by statute 
upon, a district court of the United States.” Jd. Accordingly, the 


court is given broad discretion to determine whether preliminary 
equitable relief should be granted. Weinberger v. Romero Barcelo, 
456 U.S. 305, 320 (1982); S.J. Stile Assoc. 68 CCPA at 29-30, 646 
F.2d at 525 (1981) (citing A-Copy, Inc. v. Michaelson, 599 F.2d 450, 
452 (1st Cir. 1978)). The court must ascertain whether plaintiff is 
entitled to some preliminary injunctive relief by balancing the rela- 
tive consequences to the parties involved under the following four 
factors: 


(1) a threat of immediate irreparable harm [to the moving par- 
ty]; (2) that the public interest would be better served by issuing 
‘than by denying the injunction; (3) a likelihood of success on 
the merits; and (4) that the balance of hardships on the parties 
favors [the moving party]. 


S.J. Stile, 68 CCPA at 30, 646 F.2d at 525. 

The court is permitted to weight these factors on a “sliding scale” 
basis. See Zenith Radio Corp. v. United States, 710 F.2d 806, 812 
(Fed. Cir. 1983) (Nies, J. concurring) (“while these factors should be 
analyzed separately, they must be evaluated as a whole”); Algoma 
Steel Corp., Ltd. v. United States, 12 CIT ——, 696 F. Supp. 656, 658 
n.2 (1988); The Timken Co. v. United States, 11 CIT 506-07, 666 F. 
Supp. 1558, 1559-60 (1987); American Air Parcel Forwarding Co. v. 
United States, 1 CIT 293, 299-300, 515 F. Supp. 47, 53 (1981). 

At oral argument on this motion plaintiff's counsel maintained 
that the preliminary papers filed on behalf of NCBFA established 
the actual threat of harm present in this case, the possibility of 
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NCBFA’s success on the merits, the public interest in the matter, 
and the balancing of the competing interests involved. Plaintiff's 
counsel argued that Customs’ failure to implement section 1484 
properly with regard to brokers’ rights to enter consolidated ship- 
ments was responsible for direct and immediate injury to the mem- 
bers of the association. By permitting a courier’s broker to enter the 
goods listed on a master bill of lading, while disregarding an indi- 
vidual consignor’s wishes for a specific broker or port, Customs al- 
legedly is discriminating against individually specified consignees 
and brokers. According to plaintiff's counsel, Customs is precluded 
under 19 U.S.C. § 1484 from proceeding in this manner. 

Where the preliminary relief sought is substantially similar to 
the relief plaintiff seeks at the end of litigation the court should be 
especially careful to ascertain plaintiff's likelihood of success on the 
merits. See Bailey v. Romney, 359 F. Supp. 596, 600 (D.D.C. 1972). It 
is not clear, from a plain reading of the applicable laws, that plain- 
tiff is likely to prevail. On its face, the statutory amendment at is- 
sue could be read to deal simply with assuring entry by the actual 
owner or purchaser of the merchandise or by a licensed broker. Fur- 
thermore, the legislative history, as presented to the court in plain- 
tiffs preliminary papers and at oral argument, does not clearly in- 
dicate to the court at this point in the proceedings that Customs ac- 
ted unreasonably or not according to the law. See e.g. H.R. Rep. No. 
989, 97th Cong., reprinted in 1982 U.S. CODE CONG. & ADMIN. 
NEWS 4137, 4140. While plaintiff may yet succeed, this factor can- 
not be said to be strongly in its favor. 

In addition, whether plaintiff's members are suffering harm war- 
ranting the issuance of a preliminary injunction is disputable. 
While some of NCBFA’s members may have lost some business in 
the past (and may still be losing some business), quantifiable evi- 
dence of this loss was not submitted to this court. Furthermore, de- 
spite post-amendment continuation of Customs practice of allowing 
the consolidated shipper to control entry, at least in part, by 
designating the broker chosen by itself, plaintiff did not immediate- 
ly seek injunctive relief. Rather, plaintiff chose the present route of 
awaiting Customs’ actions with regard to proposed regulations, fil- 
ing suit to seek a legal determination by this court, and later filing 
this motion for injunctive relief. While plaintiff cannot be faulted 
for first attempting an administrative solution, the court is not con- 
vinced that each step towards a preliminary injunction has been 
pursued at a pace consistent with a necessity for immediate action 
to present further harm. 

Plaintiff's counsel at oral argument stated that, in balancing the 
public interest and the hardships involved, the court should consid- 
er that no individual has a vested right to the benefits of a policy or 
procedure which is not in accordance with law. Therefore, argued 
plaintiff's counsel, equity requires that Customs non-action be pre- 
vented. By abrogating brokers’ rights as set forth in section 1484, 
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Customs allegedly is creating undue hardships on plaintiffs mem- 
bers and, consequently, issuance of a preliminary injunction is said 
to be warranted on balance. 

Putting aside the underlying question of whether here Customs is 
acting in accordance with law, the Supreme Court has stated that 
“where an injunction is asked which will adversely affect a public 
interest for whose impairment, even temporarily, an injunction 
bond cannot compensate, the court may in the public interest with- 
hold relief until a final determination of the rights of the parties, 
though the postponement may be burdensome to the plaintiff.” Ya- 
kus v. United States, 321 U.S. 414, 440 (1944). In this case, defend- 
ants have presented some proof that severe administrative and com- 
mercial disruptions could result were preliminary relief granted 
plaintiff. Specifically, the Director of the Office of Cargo Enforce- 
ment and Facilitation of the Customs Service noted that a prelimi- 
nary injunction in the instant action would cause “incalculable de- 
lays in entry processing [ ] because Customs [would have] to find out 
whether or not the consignee named in each individual bill of lad- 
ing had designated a broker other than the broker designated by 
the consignee named in the master bill for the purpose of making 
entry.” Declaration of Albert W. Tennant. Attachment 3 to Defen- 
dant’s Opposition to Plaintiff's Motion for a Preliminary Injunction 
at 2, {| 8. In addition, the Brokerage Manager of UPS Custom house 
Brokerage, Inc. averred that mandatory deconsolidation of every 
shipment would add the additional burdens of at least $200.00 per 
package and a three to four day delay in its receipt. As a result, 
“the Company would be unable to provide its customers with expe- 
dited international delivery service.” Affidavit of United Parcel Ser- 
vice. Attachment 4 to Defendant’s Opposition to Plaintiff's Motion 
for a Preliminary Injunction at 5-6, [13 & 14. Gerald Finn of the 
Federal Express Corporation submitted an affidavit to the same ef- 
fect. See Attachment 5 to Defendant’s Opposition. Accordingly, the 
court declines to direct Customs to act in the manner desired by 
plaintiffs without ascertaining finally whether there is a legal basis 
to the claim that Customs violated the mandate of section 
1484(aX(2\C) by failing to promulgate regulations in accordance 
therewith. 

The issue before this court is a legal one and it can be disposed of 
expeditiously and without the necessity of finding numerous disput- 
ed facts. Justice is thus better served by awaiting a full briefing by 
both parties on the merits of the various claims. Defendants’ an- 
swer is now filed and a briefing schedule has been set. 

For the foregoing reasons plaintiff's motion for a preliminary in- 
junction is denied. 
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(Slip Op. 89-141) 
A.N. DerinceER, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 89-06-00842 


The proper jurisdictional basis in an action challenging, in substance, an assess- 
ment of antidumping duty is 28 U.S.C. § 1581(c), not 28 U.S.C. § 1581(a), even if the 
antidumping finding was made prior to January 1, 1980, the effective date of the 
Trade Agreements Act of 1979. 

[Judgment is entered for defendant, and the action is dismissed.] 


(Decided October 11, 1989) 


Barnes, Richardson & Colburn (Sandra Liss Friedman and James S. O’Kelly), for 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Elizabeth 
C. Seastrum and Velta Melnbrencis); of counsel: Matthew Jaffe, Attorney-Advisor, 
U.S. Department of Commerce, International Trade Administration, for defendant. 


MEMORANDUM OPINION 


TsoucaLas, Judge: Defendant moves for summary judgment, pur- 
suant to Rule 56 of the Rules of the United States Court of Interna- 
tional Trade (USCIT), dismissing this action for lack of subject mat- 
ter jurisdiction or, alternatively, for failure to state a claim upon 
which relief can be granted. Plaintiff opposes the motion arguing 
that the Court has jurisdiction over this action under 28 U.S.C. 
§ 1581(a) (1982), and that there are material facts in dispute.! 


BACKGROUND 


The genesis of the current dispute is the June 9, 1972 publication 
by the Secretary of the Treasury of a finding of dumping with re- 
spect to fish netting of manmade fibers (FNMF) from Japan. 37 Fed. 
Reg. 11,560. On March 10, 1975, August 27, 1975, and February 26, 
1979, plaintiff made entries of certain Japanese-made FNMF which 
was first shipped from Japan to Canada, and then imported from 
Canada to the United States. No administrative action was taken 
with respect to the subject dumping finding of the Secretary of the 
Treasury until after January 1, 1980, the effective date of the Trade 
Agreements Act of 1979. 

The Trade Agreements Act of 1979 transferred the responsibility 
for determining the applicable antidumping duties from the Depart- 
ment of Treasury to the Department of Commerce, International 
Trade Administration (Commerce). The Act also authorized Com- 
merce to conduct annual reviews of underlying dumping findings. 
See 19 U.S.C. § 1675(a) (1982 & Supp. V 1987). Commerce published 
a notice in the Federal Register on March 28, 1980, that it was con- 
ducting an administrative review of the dumping finding of the Sec- 
retary of the Treasury concerning FNMF from Japan. 45 Fed. Reg. 
20,511. 


1Plaintiff's contention that the defendant improperly styled the motion for summary judgment as a motion to 
dismiss is erroneous and therefore does not merit discussion. See Rule 12(b) of the Rules of the USCIT. 
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The preliminary phase of the administrative review covered 
twenty-one manufacturing and twenty-five non-manufacturing ex- 
porters of FNMF from Japan to the United States. 46 Fed. Reg. 
25,118 (May 5, 1981). Based on the comments made by interested 
parties, Commerce revised certain preliminary findings and stated 
that “the review covers 74 of the 81 known manufacturers, export- 
ers, and third-country resellers of ” Japanese fish netting of man- 
made fibers to the United States. 47 Fed. Reg. 57,546 (Dec. 27, 
1982). The covered third-country resellers included Gourock Divi- 
sion, Wire Rope Industry, Ltd., and Industrial Marine Products, the 
companies from which the plaintiff purchased the Japanese-made 
fish netting in question Jd. at 57,549. 

The notice of final review determination was published on Sep- 
tember 22, 1983. 48 Fed. Reg. 43,210. The final weighted-average 
dumping margins for Gourock Division, Wire Rope Industry, Ltd., 
and Industrial Marine Products ranged from 4.30% to 18.30%. Id. 
at 43,212. Commerce directed the United States Customs Service 
(Customs) to assess antidumping duties on entries of FNMF from 
Japan in accordance with the final results of the administrative 
review. 

Customs liquidated the subject three entries of fish netting on 
March 30, 1984, April 6, 1984, and April 20, 1984. Plaintiff protest- 
ed against Commerce’s assessment of antidumping duties, as provid- 
ed under 19 U.S.C. § 1514 (1982 & Supp. V 1987). Customs denied 
plaintiff's protests. Plaintiff initiated this action pursuant to 28 
U.S.C. § 1581(a), the jurisdictional statute which grants this Court 
exclusive jurisdiction over actions challenging denial of protests. 

Presently, defendant seeks dismissal of the action arguing that ju- 
dicial review of the final results of an administrative review, which 
was made pursuant to 19 U.S.C. § 1675(a), may occur only under 28 
U.S.C. § 1581(c) (1982). Plaintiff contends that an exception exists 
under the Transitional Rules, section 1002(b)\(3) of Title X of the 
Trade Agreements Act of 1979, Pub L. 96-39, 93 Stat. 307, and that 
the case at bar falls within the excepted circumstances. 


DISCUSSION 


The Transitional Rules provide two means for obtaining judicial 
review of certain countervailing and antidumping duty 
determinations. 


(3) CerrTaIN COUNTERVAILING AND ANTIDUMPING Duty ASSESS- 
MENTS.—The amendments made by this title shall apply with re- 
spect to the review of the assessment of, or failure to assess, 
any countervailing duty or antidumping duty on entries subject 
to a countervailing duty order or antidumping finding if the as- 
sessment is made after the effective date. If no assessment of 
such duty had been made before the effective date that could 
serve the party seeking review as the basis of a review of the 
underlying determination, made by the Secretary of the Trea- 
sury or the International Trade Commission before the effec- 
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tive date, on which such order, finding, or lack thereof is based, 
then the underlying determination shall be subject to review in 
accordance with the law in effect on the day before the effective 
date. 


According to the statute, actions against certain determinations 
must be initiated pursuant to 19 U.S.C. § 1516a (1982 & Supp. V 
1987) and 28 U.S.C. § 1581(c) within thirty days of the date the de- 
terminations are published in the Federal Register. These determi- 
nations include: (1) antidumping finding made after January 1, 
1980, and (2) assessment of antidumping duty where the entries sub- 
ject to antidumping finding were assessed with duty after January 
1, 1980, regardless of when the antidumping finding was made. 

With respect to challenges against antidumping findings made 
before January 1, 1980, for which the antidumping duty was as- 
sessed after January 1, 1980, judicial review must take place “in ac- 
cordance with the law in effect on the day before the effective date” 
of the Trade Agreements Act of 1979. Section 1002(b)(3) of Title X of 
the Trade Agreements Act of 1979. The law before January 1, 1980 
provided that a suit challenging an antidumping finding did not be- 
come ripe upon the notice of publication of such finding. Rather, 
the complainant had to wait until entry of the covered merchandise 
was liquidated, or assessed with duty, and then protest the liquida- 
tion as well as the underlying antidumping finding pursuant to 19 
U.S.C. § 1514. If the protest was denied, as provided in 19 U.S.C. 
§ 1515 (1982), then such denial may be challenged pursuant to 28 
U.S.C. § 1581(a).? See generally Alsthom Atlantique v. United States, 
787 F.2d 565 (Fed. Cir. 1986). 

In this case, it was erroneous for the plaintiff to initiate the suit 
pursuant to 28 U.S.C. § 1581(a) because one of the three require- 
ments for invoking this jurisdictional statute is not present. These 
three requirements are: (1) the antidumping finding in question oc- 
curred before January 1, 1980, (2) no assessment of duty subject to 
that finding was made by January 1, 1980, and (3) the assessment of 
duty is used as the basis for challenging the underlying dumping 
finding. See Nichimen America, Inc. v. United States, 13 CIT ——, 
slip op. 89-121 (Aug. 29, 1989), notice of appeal filed (Fed. Cir. Sept. 
27, 1989). The subject antidumping finding of the Secretary was 
made in 1972, and the assessment of antidumping duty subject to 
the antidumping finding did not occur until 1984. Nevertheless, the 
proper basis of this action is 28 U.S.C. § 1581(c), and not 28 U.S.C. 
§ 1581(a), because plaintiff's conflict is with the 1984 assessment of 
duty by Commerce of Japanese-made fish netting imported from Ca- 


2The purpose of making previously applicable protest procedure available is “to ensure that determinations 
which are made prior to the effective date of the [Trade Agreements Act of 1979], and therefore are not review- 
able in accordance with the [new judicial review procedures], do not escape review entirely.” H.R. Rep. No. 
96-317, 96th Cong., Ist Sess. 183 (1979); see also S. Rep. No 96-249, 96th Cong., 1st Sess 255-56 (1979), reprinted 
in U.S. Code Cong. & Admin. News 381, 641-42. 
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nada, rather than with the 1972 antidumping finding of the Secre- 
tary of the Treasury concerning FNMF from Japan. 

Plaintiff's assertions that its grievance is against the 1972 an- 
tidumping finding of Treasury lack substance. A challenge is 
against Treasury’s antidumping finding if Treasury had specifically 
included the merchandise in question within the purview of its an- 
tidumping determination. See Alsthom Altantique, 787 F.2d at 569. 
Conversely, the complainant contests the determination of Com- 
merce if it was Commerce which determined that the merchandise 
in question was within the scope of Treasury’s antidumping finding. 
Id. at 570. 

In this case, it was Commerce which decided to include Japanese- 
made fish netting from third countries in the administrative review 
of the antidumping duty order. The Secretary of the Treasury did 
not specifically include Japanese-made fish netting from third coun- 
tries within the scope of the antidumping duty order; the Secretary 
“determined that fish nets and netting of manmade fibers from Ja- 
pan are being, or are likely to be, sold at less than fair value.” 37 
Fed. Reg. at 11,560. Commerce possesses the exclusive authority to 
clarify and delineate the scope of an antidumping finding. See Gold 
Star Co. v. United States, 13 CIT ——, 692 F. Supp. 1382 (1988), 
affd sub nom Samsung Electronics Co. v. United States, No. 
89-1023 and 1042 (Fed. Cir. May 10, 1989); Diversified Prods. Corp. 
v. United States, 6 CIT 155, 572 F. Supp. 883 (1983). Therefore 
plaintiff's complaint about the applicability of Treasury’s order to 
the subject Japanese-made fish netting imported from Canada is, in 
effect, an attack on the authority of Commerce to define and clarify 
the scope of the underlying dumping finding. Such grievance is re- 
viewable in this Court only pursuant to 28 U.S.C. § 1581(c). 

Plaintiff's attempt to characterize this action as a challenge 
against Treasury’s dumping finding stems from the fact that plain- 
tiff is precluded from challenging the assessment of antidumping 
duties. Only “an interested party who is a party to the proceeding 
in connection with which the matter arises,” i.e., the administrative 
review of the antidumping duty order, may bring an action to chal- 
lenge the results of the proceeding. 28 U.S.C. § 2631(c) (1982); 19 
U.S.C. § 1516a(2)(A). Having failed to participate in the administra- 
tive review of the antidumping duty order, plaintiff is precluded 
from contesting its outcome. 

Moreover, plaintiff was on notice of the administrative review. 
Under 19 U.S.C. § 1675(a), Commerce is required to give notice in 
the Federal Register announcing commencement of administrative 
review. This announcement cannot be made in the same notice 
which announces the final determination and order if it does not 
adequately apprise the interested parties as to the specific date for 
the initiation of a review. See Hide-Away Creations, Ltd. v. United 

3Plaintiff failed to show that the remedy provided under 28 U.S.C. § 1581(c) would be manifestly inadequate. 


Therefore, plaintiff may not invoke the residual jurisdiction under 28 U.S.C. § 1581(i). Miller & Co. v. United 
States, 824 F.2d 961 (Fed. Cir. 1987), cert. denied 108 S. Ct. 773 (1988). 
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States, 6 CIT 310, 577 F. Supp. 1021 (1983). Here, Commerce pub- 
lished separate notice in the Federal Register announcing initiation 
of administrative review concerning FNMF from Japan. Therefore, 
Commerce gave proper Federal Register notice consistent with 19 
U.S.C. §1675(a), notwithstanding plaintiff's assertions to the 
contrary. 

Although this notice announced that the review will cover FNMF 
from Japan and did not specifically mention Japanese-made FNMF 
which are imported to the United States through Canada, any 
doubt in this regard should have been dispelled even before the 
commencement of the review. When plaintiff made the entries in 
question, on March 10, 1975, August 27, 1975, and February 26, 
1979, liquidation was suspended for purposes of assessing antidump- 
ing duties pursuant to Treasury’s 1972 finding. “At approximately 
the time of their entry, Customs notified the [plaintiff] that an- 
tidumping duties would be assessed on the entries and required the 
[plaintiff] to sign a certificate attesting that [it] had not received the 
payment or refunding of any antidumping duties from the manufac- 
turer, producer, seller, or exporter.” Defendant’s Statement Pursu- 
ant to Rule 56(i) of Material Facts as to which There Is No Genuine 
Issue to be Tried at para. 7; see also Plaintiff's Statement Pursuant 
to Rule 56(c) of Material Facts as to which There is a Genuine Issue 
to be Tried at para. 1. 


It is disingenuous for the plaintiff to maintain that it was not af- 
forded an opportunity to participate in the administrative review. 
Upon announcing the revised preliminary results, including the 
conclusion that the third-country resellers of FNMF from Japan are 
covered in the review, Commerce requested written comments from 
interested parties. 47 Fed. Reg. at 57,549. Plaintiff failed to respond 
even after this specific solicitation by Commerce for comments. 


CoNCLUSION 


For the foregoing reasons, the Court finds that the United States 
is entitled to judgment dismissing this action for lack of subject 
matter jurisdiction. Therefore, this action is hereby dismissed. 
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Polyflex roofing or one ply roof- 
ing 
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ing 

New York 

Storage bags for suits 
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1989 
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MERCHANDISE 


Agreed statement of facts Charleston 
Spent DEH5 catalyst 


c6 


Agreed statement of facts Ogdensburg 
Cosmetic removal pads 


e Bowe Co. v. U.S. Ct. No. Boston 
Various rates 83-11-01590 (July 13, 1988) Polyflex roofing or one ply roof- 
ing 
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